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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In Re Petition to Establish Generic Docket to Consider Amendments to
Interconnection Agreements Resulting from Changes of Law

Docket No 04-00381

BELLSOUTH TELECOMMUNICATIONS INC.’S
RESPONSE TO MCI’'S MOTION FOR EXPEDITED RELIEF
CONCERNING UNE-P ORDERS

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the
Tennessee Regulatory Authority (“TRA” or “Authority”) deny MClmetro Access
Transmission Service’'s Motion for Expedited Relief Concerning UNE-P Orders
(“Motion”) filed on March 2, 2005. MCI's Motion misreads binding federal law.

Moreover, contrary to MCI's claims, there is no emergency. On March 7,|2005,
BellSouth notified the CLECs that it was revising the implementation date for new adds
In order to give the state commissions time to fully and carefully consider this important
matter in a measured way, rather than via various “emergency” proceedings created by

the dilatory tactics of a number of CLECs." This will allow the Authority to hear oral

' A copy of BellSouth’s Carrier Notification Letter SN91085061 dated March 7, 2005 Is aftached
as Exhibit 1 BellSouth has notified the CLECs that it will continue to receive, and will not rejectl CLEC
orders for “new adds” as they related to the former UNEs as identified by the FCC for a short perlod of
time BellSouth will continue to accept CLEC orders for these “new adds” until the earlier of (1) an order
from an appropriate body, either a commission or a court, allowing BellSouth to reject these orders or (2)
April 17, 2005 By extending the time during which BellSouth will accept these orders, BellSouth does not
abandon its legal position that the clear words of the FCC mean exactly what they say BeIISouth will
continue to pursue that position before the state commissions, and to the extent that a commission has
ruled adversely to BellSouth's position, in the courts
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argument on March 14 and deliberate during either the March 14, March 28 or
regularly scheduled conference.?

BACKGROUND

April 4

On February 4, 2005, the Federal Communications Commission (‘FCC")

released its permanent unbundling rules in the Triennial Review Remand

Order

(“TRRO"). The TRRO identified a number of former Unbundled Network Elements

(“UNEs"), such as switching, for which there is no section 251 unbundling obligation 3

In addition to switching, former UNEs include high capacity loops in specified central

offices,® dedicated transport between a number of central offices having certain

characteristics,® entrance facilities,® and dark fiber.” The FCC, recognizing

that it

removed significant unbundling obligations formerly placed on incumbent| local

exchange carriers, adopted transition plans to move the embedded base of

these

former UNEs to alternative serving arrangements.8 In each instance, thel FCC

unequivocally stated that the transition period for each of these former UNEs --
transport, and switching -- would commence on March 11, 2005.°

While the FCC explicitly addressed how to transition the embedded b

loops,

ase of

these former UNEs through change of law provisions in existing interconnection

agreements, the FCC took a different direction with regard to the issue of “new

2 BellSouth reiterates In this response prior arguments made In BellSouth’s Response to

emergency petitions filed by KMC, Nuvox, and Xspedius, and Cinergy and includes additional
responses specific to MCl's petition.

adds ”

® TRRO, 11199 (“Applying the court's guidance to the record before us, we iImpose no section 251

unbundling requirement for mass market local circuit switching nationwide * (footnote omitted)
* TRRO, 1191 174 (DS3 loops), 178 (DS1 loops)
® TRRO, 1111 126 (DS1 transport), 129 (DS3 transport)
® TRRO, 1] 137 (entrance facilities)
" TRRO, 1191 133 (dark fiber transport), 182 (dark fiber loops)
® TRRO, 1111 142 (transport), 195 (loops), 226 (switching)
® TRRO, 111 143 (transport), 196 (loops) 227 (switching)




For new adds, the FCC's belief “that the impairment framework we adopt is| self-
effectuating” controls.’® Instead of requiring that the ILECs continue to allow CLECs to
order more of the former UNEs during the transition period, the FCC provided that no
“new adds” would be allowed. For example, with regard to switching the FCC explained
“[t]his transition period shall apply only to the embedded customer base, and does not
permit competitive LECs to add new customers using unbundled access to local circuit

""" The FCC made similar findings concerning certain transport routes and

switching.
certain high capacity loops '> The FCC specifically found. “[t]his transition period shall
apply only to the embedded customer base, and does not permit competitive LECs to

add new UNE-P arrangements using unbundled access to local circuit switching

pursuant to section 251 (c)(3) except as otherwise specified in this Order.”'®> The FCC

made almost identical findings with respect to high capacity loops and transport, holding

that its transition’ rules “do not permit competitive LECs to add new [high capacity loops

" TRRO, 13

" TRRO, 11 199, see also 47 CF R § 51 319(d)(2)(m) (“[rlequesting carrier may not obtain new
local switching as an unbundled network element”) The new local switching rule makes clear that the
prohibition against new UNE-Ps applies to new lines Switching I1s defined to include line-side facilities,
trunk side facilities, and all the features, functionalities and capabllities of the local switch TRRO 9 200
When a requesting carrier purchases the unbundled local switching element, it obtains all swctchmg
features In a single element on a per-line basis TRO, at 433, the TRRO retained this definition (TRRO,
n 529) Thus, the switching UNE means the port and functionalittes on a per-ine basis and the
prohibition against new adds applies to the element itself — thus, the federal rule applies to lines

2 TRRO, 1 142, 195, see also 47 CF R § 51 319 (e)(2)(1), (n), (), and (v) (ILEC s not required
to provide unbundled access to entrance faciities, requesting carrier may not obtain new DS1, DS3, and
dark fiber transport as unbundled network elements), and 47 CF R § 51 319 (a)(4)(m), (a)(5)(|||), and
(a)(6) (requesting carner may not obtain new DS1, DS3, and dark fiber transport as unbundled network
elements) MCI suggests that BellSouth has unllaterally determined which central offices quahfy for
unbundling relief pursuant to the TRRO MCI 1s wrong Attached as Exhibit 2 1s BellSouth’s Ietter to the
FCC in which 1t specifies the nonimpairment wire centers BellSouth stated plainly that “[t]o the extent
any party 1s concerned about the methodology BellSouth has employed or the wire centers ldentlfled on
the enclosed list in which the nonimpairment thresholds have been met, it should bring that concern to the
[FCC’s] attention” Thus, BellSouth 1s not seeking “unilaterally” to determine where no obllgatlon to
unbundle hlgh capacity loops, transport, and dark fiber exists

® TRRO, 11 227 (footnote omitted)




and transport on an unbundied basis] ... where the Commission has determined that no

section 251(c)(3) unbundling requirgment exists.”!

The FCC clearly intended these provisions regarding “new adds” to be self-

effectuating. First, the FCC specifically stated that “[g]iven the need for prompt action,

the requirements set forth herein shall take effect on March 11, 2005 . "5 Second, the

FCC expressly stated its order would not “. . supersede any alternative arrange

that carriers voluntarily have negotiated on a commercial basis . .”'® conspict

ments

Jously

omitting any similar intent not to supersede conflicting provisions of existing

interconnection agreements. Consequently, in order to have any meaning, the TRRO's

provisions precluding the ordering of “new adds” have to have effect as of Mar

2005

ch 11,

MCI cannot circumvent the FCC’s intention by relying on paragraphs 227 and

233 of the TRRO MCI acknowledges that paragraph 227 provides that “[t]he transition

period shall apply only to the embedded customer base, and does not

permit

competitive LECs to add new UNE-P arrangements using unbundled access to local

circuit switching pursuant to section 251(c)(3) except as otherwise specified

Order """ MCI then cites to paragraph 233 of the TRRO, which addresses chan

in this

ges to

Interconnection agreements. MCI’s attempt to bootstrap paragraph 233 onto paragraph

227 fails.'®

" TRRO, 1142, 195, see also 47 CF R §51 319 (e)(2)(), (), (), and (v) (ILEC 1s not

required

to provide unbundled access to entrance facilities, requesting carrier may not obtain new DS1, DS3, and

dark fiber transport as unbundled network eIements) and 47 CF R § 51 319 (a)(4)(m), (a)}(b )(

u), and

(a)(6) (requesting carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled |network

elementsg
TRRO, 1 235
16 > TRRO, 1199 Also 11 148, 198
" MCI Motion at 13, page 7
®id At 14




In citing paragraph 227, MCI ignored footnote 627, which modifies the “except as

otherwise specified” clause. Footnote 627 makes clear that when the FCC stated
“‘except as otherwise specified in the Order” it was referring to continued access to
shared transport, signaling and call-related databases and was not making an implicit
reference to the change of law process.

In addition, the clear meaning of the “except as otherwise specified” language In

paragraph 227 is obvious from the very next paragraph of the TRRO. In paragraph 228,

the FCC held that the “transition mechanism adopted here Is simply a default process,
and pursuant to section 252(a)(1), carriers remain free to negotiate alternative
arrangements superseding this transition périod " The availability of voluntarily
negotiated interconnection agreements for interested carriers is also “otherwise
specified in the Order” but has no impact on the prohibition against new |adds
Consequently, if a CLEC and an ILEC had voluntarily negotiated an agreement|under
§252 pursuant to which the ILEC voluntarily agreed to provide UNE-P or switching at a
rate other than TELRIC , the FCC did not intend to interfere with that voluntarily adopted
obligation. For instance, BellSouth has agreed to provide switching to customers with

four lines or more in certain Metropolitan Statistical Areas (e.g , enterprise customers) at

a market rate of $14. By including the “except as otherwise specified” in paragraph 227
and acknowledging carriers’ ability to freely negotiate alternative arrangements in
paragraph 228, the FCC made clear that it did not intend to override those provisions.
Indeed, if the CLECs were correct that the paragraph 227 caveat had the
Importance they attach to it, presumably the FCC would have included 1t not on y In its

discussion of mass-market switching and the UNE-P, but also in its transition plans




regarding high-capacity loops and transport. After all, in the CLECs’' view, all
requirements of the TRRO must be implemented pursuant to Section 252. The FCC,
however, included that phrase only in its discussion of UNE-P. The caveat on which the
CLECs rely therefore cannot bear the weight put upon it. And, as a result, paragraph
227 must be read to mean what it says: the “transition period ... does. not permit
competitive LECs to add new UNE-P arrangements,” except to the extent a CLEC
reaches agreement on an “alternative arrangement [] superseding th[e] transition

period.”!®

Likewise, MCI's focus on the interconnection agreement portion of the sentence
in paragraph 233, ignores the “consistent with our conclusions in this Order” clause. To
be consistent with the conclusions in the Order, the transition plan for the embedded
base of UNE-Ps will be implemented via the change of law process, but the prohibition
against new UNE-Ps (and other former UNEs) i1s self-effectuating. The first two
sentences of paragraph 233 simply confirm that changes to the intérconnectlon
agreement should be consistent with the framework established in the TRRO, whether
self-effectuating or via change of law.

Moreover, paragraph 233 does not mention the FCC's transition rules for the
embedded base or the prohibition on new adds . And for good reason The transition
rules and prohibition are not unbundling requirements-that 1s, they do not implement
section 251(c)(3). Rather, they transition carriers away from certain elements

specifically because the FCC has concluded that those elements should not be

' TRRO, §9227-228.



unbundled pursuant to section 251(c)(3).?° Paragraph 233 accordingly does not
undercut the FCC'’s ruling that its 12 month transition plans “do[] not permit competitive
LECs to add new” elements in the absences of impairment

Thus,. by filing its Motion, MCI hés ignored the FCC's clear statement of intent
and its complaint concerning BellSouth’s announced intent to reject orders for these
former UNEs on March 11, 2005 1s meritless.

MCI relies on three arguments in its Motion First, MCI argues that BellSouth has
an obligation under the parties’ existing interconnection agreement to continue to accept
orders for these former UNEs until those interconnection agreements are changed.
Second, MCI contends that it Is entitled to place new UNE-P orders at TELRIC rates
under Section 271 of the Federal Act. Third, MCI contends that BellSouth has a duty
under state law to provide UNE-P. All of these arguments are fatally flawed.

ARGUMENT
A. The FCC’s Bar On “New Adds” Is Self-Effectuating And Relieves BellSouth

Of Any Obligation Under Its Interconnection Agreements To Provide These

Former UNEs To MCL.

BellSouth does not dispute that the parties’ agreement contains change of law
provisions That 1s not the issue here. If the FCC had held that MCI could continue to
add more former UNEs until the interconnection agreements were changed pursuant to
the change of law provisions found In interconnection agreements, or even If it had been

silent on the question of “new adds,” then presumably no dispute would exist between

00t s presumably because paragraph 233 applies only to the unbundling requirements
established in the TRRO and not to the no new adds rule that the FCC expressly provided elsewhere In
the TRRO that the terms of the twelve-month transition plans for switching, loops, and transport should
be incorporated into carriers’ interconnection agreements E g, TRRO 228 n 630 As noted, however,
the FCC made no such provision for the prohibition for new adds The argument that the TRRO requires
the no new adds rule to be incorporated into agreements s thus flatly wrong




-~

MCI1 and BeliSouth. Neither situation is the case here, however, and MCI's Motion
disregards what the FCC actually said in the TRRO

The FCC’s new rules unequivocally state CLECs may not obtain new UNEs, and
the FCC said unequivocally that thAere would be a transition perod for embedded UNEs
that would begin on March 11, 2005 and that would last 12 months: “we adopt a
transition plan that requires competitive LECs to submit orders to convert their UNE-P
customers to alternative arrangements within twelve months of the effective date of this

order "%

The FCC made almost identical findings with respect to high-capacity loops
and transport, holding that its transition rules “do not permit competitive LECs to add
new [high capacity loops and transport on an unbundled basis] . where the
Commission has determined that no section 251(c)(3) unbundling requirement exists.”?
The FCC also said unequivocally that this “transition period shall apply only to the
embedded customer base, and does not permit competitive LECs to add new
customers using unbundled access to local circuit switching "> How much clearer could
the FCC be?

MCI contends that notwithstanding the clear language of the TRRO -- there will
be a transition period, it will begin on March 11, 2005, and there will be no “new adds”
during that transition period -- the FCC really didn't mean what it said. Evidently MCI

believes that BellSouth I1s obligated to continue to provide new UNE-Ps until its contract

with BellSouth 1s amended pursuant to change of law provisions therein MCI's belief I1s

' TRRO, 11199

22 TRRO, 11142, 195, see also 47 CF R § 51 319 (e)(2)(1), (1), (m), and (i) (ILEC s not required
to provide unbundled access to entrance facilities, requesting carrner may not obtain new DS1, DS3, and
dark fiber transport as unbundled network elements), and 47 CFR § 51 319 (a)(4)(m), (a)(5)(m), and
(a)(6) (requesting carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network
elementsz
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wholly inconsistent with the language of the TRRO and is flatly contradicted by the
federal rules.?*

First, the FCC understood that existing interconnection agreements often
contained “change of law” provisions. For instance, the FCC specifically contemplated
that the contract provisions for the transition of the embedded base of former UNEs
would be effectuated through the change of law process. Further, the FCC provided
that throughout the 12-month transition period (during which the FCC clearly said there
would be no “new adds”) CLECs would continue to have access to the embedded UNE-
Ps during the transition period, but at the commission-approved TELRIC rate “plus one
dolfar’, until the migration of the embedded base was complete.?® Finally, the FCC
made the increase in the rates of the former UNEs retroactive to the effective date of
the order to preclude gaming by the CLECs during the negotiation process.z‘6

The FCC’s obvious reason for making the increased rates retroactive is to keep
CLECs from unnecessarily delaying the amendment process and gaming the system by
_postponing the date for the higher rates abplicable to the embedded base of UNE-Ps. It
is equally clear that the FCC did not directly address amending existing interconnection
agreements to eliminate any requirément that incumbent local exchange carriers
(“ILECs”) provide new UNE-Ps If the FCC had intended to allow CLECs to continue to
add new UNE-Ps until the interconnection agreements were amended, it could have
easily said so. It did not. Instead, it made specific provision that the transition period

did not authorize new adds. The only reasonable, logical and legally sound concluston

2 Notably, MCI's Motion 1s devoid of a single reference to the rules

* TRRO, 11228

% TRRO, n 630 Thus, if MCI ultimately executed an interconnection agreement amendment on
May 11, 2005, increased rates would apply as of March 11, 2005 and MCI would need to make a true-up
payment to BellSouth



Is that the provisions prohibiting new adds was intended by the FCC to be self-
effectuating

There is no question that the FCC has the legal authority to create a self-
effectuating change to existing interconnection agreements as it has done here
Indeed, In the TRO, the FCC decided not to make its decisions self-executing.”’ The
FCC’s authority to make self-effectuating changes exists under the Mobile-Sierra
doctrine, which allows the FCC to negate any contract terms of regulated carriers so
long as the FCC makes adequate public interest findings Thus, “[flor all contracts filed
with the FCC, it is well-established that ‘the Commission has the power to prescribe a
change in contract rates when it finds them to be unlawful and to modify other
provisions of private contracts when necessary to serve the public interest.” Cable &
Wireless, P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D C Cir. 1999) (quoting Wester_n
Union Tel. Co. v. FCC, 815 F.2d 1495, 1501 (D.C. Cir 1987) %

The FCC was very clear in the TRRO that access to UNEs without impairment
was contrary to the public interest and must stop Notably, the FCC held that “it is
now clear ... that, in many areas, UNE-P has been a disincentive to competitive LECs’
infrastructure investment.”®® Also, the FCC held “we bar unbundling to the extent there
IS any impairment where — as here - u-nbundllng would seriously undermine
infrastructure investment and hinder the development of genuine facilities-based

competition.”* Likewise, the FCC held that “the continued availability of unbundled

" See TRO, 11700 (“many of our decisions in this order will not be self-executing”)

% Citing, in turn, FPC v Sierra Pac Power Co, 350 U'S 348, 353-55 (1956) and United Gas Co
v Mobile Gas Corp, 350 U S 332, 344 (1956) (the FCC has the power to set aside any contract which it
determines to be "unjust, unreasonable, unduly discriminatory, or preferential ")

* TRRO, 218

30 Id
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mass market switching would impose significant costs in the form of decreased
investment incentives.”"

“An agency, like a court, can undo what is wrongfully done by virtue of its order.”
United Gas Improvement Co v. Callery Props., Inc., 382 U S 223, 229 (1965) That is
precisely what the FCC has done here. The interconnection agreements on which the
CLECs place so much reliance are a direct result of the FCC’s failure to implement the
1996 Act in a manner consistent with the will of Congress and binding judicial decrees.
As a result, ILECs have lost millions of customers and incalculable revenues The
notion that the FCC s foreclosed from redressing that situation-and that, instead, it must
sit idly by while CLECs continue to make use of judicially invalidated unbundling edicts
that the FCC itself has recognized “impose significant costs in the form of decreased
Investment incentives” is obviously incorrect.

The FCC has applied Mobile-Sierra to require a fresh look at contracts between
ILECs and CMRS providers executed before the 1996 Telecommunications Act In light
of the reciprocal compensation provisions of §251(b)(5) of the Act. In relevant part,
citing Western Union Tel. Co. v. FCC, the FCC explained that “[cJourts have .held the
Commission has the power .. to modify . provisions of private contracts when
necessary to serve the public interest” First Report and Order, 11 FCC Rcd 15499, §|
1095 (1996) (additional citations omitted).>®

That these interconnection agreements are filed with and approved. by the state

commissions, rather than the FCC, has no impact on the FCC’s ability to change these

*' TRRO, 1199

2 TRRO 1210

* In the Local Competition Order, the FCC modified pre-existing agreements as of the effective
dates of its new rules — just as it did in the TRRO

11



contracts when it is in the public interest to do so. While Cable & Wireless PL.C v
FCC applied to “all contracts filed with the FCC,”** the reference to “filing”.means that
decision applies to all contracts and other agreements that are subject to the FCC’s
authonty not just contracts actually filed with the FCC. See AT&T Corp. v. lowa Ultils.
Bd., 525 U S. 380, 381 (1999). Thus, as the Supreme Court made clear in lowa Utilities
Bd., state commission‘s perform their functions subject to FCC rules designed to
implement the statute and establish the public interest. The FCC has enacted new
rules designed to further the public interest by finding “the continued alvallablllty of
unbundled mass market switching would impose significant costs In Fhe form of

decreased Investment incentives”®

. As a matter of national public policy, unbundled
switching adversely impacts the public by creating disincentives for the creation of
facilities-based competition — which competition has been found to be the fundamental
objective of the Act. The FCC has spoken — and MCI cannot ignore its message by
hiding behind Interconnection agreements that have been modified by the self-
effectuating new rules to address the national public policy and the objectives of the Act

The FCC has full authonty to issue a self-effectuating order that eliminated
CLECs' ability to add new UNE-P customers after March 11, 2005. That existing

interconnection agreements have not been formally modified to implement that finding 1s

irrelevant. Through the TRRO the FCC has exercised its authority in a manner that

** Cable & Wireless, 166 F 3d at 1231

% CLECs in other Junsdictions have relied upon /IBD Mobile Communications, Inc v . COMSAT
Corp, Memorandum Opinion and Order, 16 FCC Red 11474, §f 16 n 50 (2001) contending, “Sierra-Mobile
analysis does not apply to interconnection agreements” This reliance 1s misplaced /BD Mobile 1s
distinguishable from the facts presented here, where the FCC’s current order, by its own terms, appears
to dictate a different requirement

12



trumps MCI's individual contract and BellSouth has no obligation to provide new UNEs
to MCI on or after March 11, 2005
B. MCI Is Not Entitled To UNE-P Under Section 271.

MCI also alleges that the Authority should perpetuate the UNE-P because
“section 271 of the Federal Act independently supports MCI's nght to obtain UNE-P
from BellSouth ...."® This argument also misses the mark. While BellSouth is
obligated to continue to provide unbundled local switching under section 271, section
271 switching (1) is not combined with a loop; (2) is subject to the exclusive jurisdiction
of the FCC, and (3) is not provided via interconnection agreements. Thus, MCI i1s not
entitled to new UNE-P orders after March 11, 2005 under section 271 of the Act

1. BellSouth is not obligated to combine Section 251 and Section 271
elements.

The most fundamental fallacy in MCI's section 271 argument is that MCI wants to
buy UNE-P - (a loop combined with local switching) despite the fact that BellSouth is not
obligated to combine either section 271 elements with other section 271 elements, or
section 271 elements with section 251 UNEs.

With respect to combining 271 elements, the FCC held in the TRO that “[w]e
decline to require BOCs, pursuant to section 271, to combine network elements that no
longer are required to be unbundled under Section 251 "’ The FCC went on to hold
that “[u]nlike Section 251(c)(3), items 4 — 6 and 10 of section 271's competitive checklist
contain no mention of ‘combining’ and, as noted above, does not refer back to the

combination requirement set forth in section 251(c)(3) "8

% MCI Complaint, at 1136, p 14 -
% TRO, atfn 1990
38 Id
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Likewise, the FCC has held that BOCs are not obligated to combine 271 and 251
elements. In the errata to the TRO, the FCC explicitly removed any requirement to
combine 271 elements with non-271 elements by removing the clause “any network
elements unbundled pursuant to Section 271" from paragraph 584.%° MCI recognizes
that it is not entitled to a combination of 271 and 251 elements in its own
Motion.*® (“Aithough the FCC in the TRO declined to require Bellsouth to combine
section 271 local switching with other UNEs pursuant to section 251(c)(3) ...").

For these reasons, MCI's claim that it 1s entitled to UNE-P under section 271 has
no merit. While BellSouth is obligated under 271 to provide local switching, it has no
obligation to provide a UNE-P combination

2. BellSouth is not obligated to provide elements at TELRIC under 271

MCI claims that not only is it entitled to UNE-P under section 271, but that it 1s
entitled to new UNE-P orders at the TELRIC rates set forth in the interconnection
agreements.*’ Specifically, MCI claims that “when the Authority issued its initial order in
the UNE case, it made clear that it was establishing UNE rates under its state authority”
and that the Authority’s UNE rates are “independently supported” by state law *2

MCI is wrong The Authority, weighing the accuracy of competing TELRIC price
models, set rates the agency believed to be TELRIC compliant. It is beyond dispute
that TELRIC 1s a federal (FCC) standard and that there is nothing whatsoever in state
law mentioning, much less mandating, a TELRIC pricing standard. In fact, the Authority

expressly stated in its UNE rate docket that “final prices will be based on criteria

* Errata, at 1 27

4 MCI Complaint, at {39.
' MCI Complaint, at 1414141
“2 1d.
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specified by the federal Telecommunications Act of 1996 and FCC Order No. 96-325.”
(emphasis added).*®> Contrary to MCI's claims, the Authority established UNE rates
based on federal, not state law. Moreover, the Authority conducted no impairment
analysis under state law. An impairment analysis I1s required under federal law before
any unbundling can be mandated.

Moreover, this argument is fatally flawed because it mixes apples and oranges.
The FCC and the D C Circuit Court of Appeais clearly held that the 251(d) pricing rules
do not apply to section 271 elements.** Rather, 271 elements are priced under the
federal section 202 pricing standard of “just and reasonable.” Section 271 elements,
therefore, are not priced at TELRIC* To the extent MCI argues that “just and
reasonable” under state law equates with TELRIC, that finding would be pre-empted
under federal law. In short, there 1s no authonty under which the Authority can require
BellSouth to provide new UNE-P circuits at TELRIC rates after March 11, 2005.%

3. Section 271 elements fall within the exclusive jurisdiction of the FCC.

Lastly, the TRA does not have authority to enforce obligations under section 271
Section 271 enforcement rests solely with the FCC.*” Consequently, even were

BellSouth obligated to provide new UNE-P ord’ers under Section 271 (which it Is clearly

“* See Intenm Order on Phase | of Proceeding to Establish Prices for Interconnection and
Unbundled Network Elements, Docket No 97-01262, January 25, 1999, excerpt of lengthy order attached
as Exhibit 3

* See TRO, at 1 656-657, USTA I, at 52-53

“ USTA Il at 52-53

“ Likewise, the Authority cannot require BellSouth to provide MCI with new UNE loops and
transport facilities from designated central offices

“7 Section 271(d)(6)
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not), such a claim must be made to the FCC and not to a state commission = The

Authority has no jurisdiction to order performance under Section 271.4°

C. Rulings of Other Commissions

Commissions in other states have agreed with the arguments made by
BellSouth. On March 9, 2005, the Indiana Commission held that “pursuant to the clear
FCC directives in the TRRO, SBC Indiana i1s not required to accept UNE-P orders for
new customers after March 10, 2005.”*° The Indiana Commission rejected the CLEC's
arguments, stating:

However, we cannot reasonably conclude that the specific provision of the
TRRO to eliminate UNE-P, which includes a specific date after which
CLECs will not be allowed to add new customers using UNE-P, was also
meant to have no applicability unless and until such time as carriers had
completed the change of law processes in their interconnection
agreements. To reach the conclusion proposed by the Joint CLECs would
confound the FCC's clear direction provided in the TRRO, with no obvious
way to return to the transition timetable established in the TRRO.*

On March 9, 2005, the Ohio Commission also rejected XO and MCI’s “change of
law” arguments. The Ohio Commission held that

The FCC very clearly determined that, effectve March 11, 2005, the
ILECs unbundling obligations with regard to mass market local circuit
switching, certain high-capacity loops, and certain dedicated interoffice
transport would no longer apply to serve new customers.”’

b

“8 MCI suggests that the parties must negotiate whether it must continue to provide UNE-P rates
See Motion at 27, p 11 This suggestion Is without basis The Act “lists only a Iimited number of issues
on which incumbents are mandated to negotiate [under Section 251 (b)(c)]” MCI Telecommunications,
Corp v BellSouth Telecommunications, Inc, 298 F 3d 1269, 1274 (11" Cir 2002) MCI cannot force
BellSouth involuntarily to negotiate 1ssues concerning Section 271 for inclusion in a Section 252
interconnection agreement, which BellSouth has not and does not agree to negotiate See also Coserv
Limited Liab Corp v Southwestern Bell Telephone, 350 F 3d 482, 487 (5m Cir 2003) ( “[a]n ILEC 1s
clearly free to refuse to negotiate any issue other than those it has to duty to negotiate under the Act
when a CLEC requests negotiation pursuant to §§ 251 and 252 ")

4% See Composite Exhibit 4, Indiana Order at page 9.

*Jd p 7-8

5! See Composite Exhibit 4, Ohio Order, p. 3.
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The Texas Commission has also not allowed CLECs to add new UNE-P
customers after March 11, 2005, except to the extent an existing customer seeks to add

a new line.%?

D. If BellSouth Is Ordered To Provide New UNE-P Circuits After March 11,
2005, It Is Entitled To A Retroactive True-Up To An Appropriate Rate.

For all the reasons set forth in this pleading, BellSouth is not obligated to provide
new UNE-P circuits after March 11, 2005 |If, however,lthe Authonty is inclined to grant
MCI any emergency relief (which it should not do), the Authority should explicitly direct
that if MCI orders new UNE-P circuits on or after March 11, 2005, MCI| must
compensate BellSouth for those UNE-P orders at an appropriate rate retroactive to
March 11, 2005.

The retroactive payment I1s important not only as a legal matter but as a policy
matter. The FCC was unequivocal in its holding that no CLEC s entitled to new UNE-P
circuits after March 11, 2005 Short of an order denying MClI’'s Motion, the only way for
the Authonty to comply with the FCC’s order is to require MCI to pay BellSouth the
difference between the UNE-P rate and an appropriate rate back to March 11, 2005

Other states have adopted true-ups. For instance, the Texas Commission
adopted an interim agreement that does not require SBC to add new UNE-P orders and

does include a true-up provision > The Michigan Commuission has decided to complete

52 See Composite Exhibit 4, Texas Order, p. 7. On March 8, 2005, the Texas Commission
modified its earlier Order to state that the phrase “embedded base” in 1its Order means “existing
customers.” A copy of the March 8 Order i1s attached as part of Composite Exhibit 4.

*3 See Composite Exhibit 4 for state commussion orders from other jurisdictions  The orders from
the Indiana and Ohio Commussions, referenced infra at page 18, diverge from action taken by the Georgia
Commussion, which, in addressing a motion similar to the one filed by MCI, ruled against BellSouth The
Texas Commission has not allowed CLECs to add new UNE-P lines, except to the extent an existing
customer seeks to add a new lne BellSouth plans to appeal the order issued by the Georgia
Commussion The Alabama Commission has required BellSouth to provide MCI with access to new UNE-
Ps until it can address this matter at its April 2005 meeting, and has expressly preserved BellSouth's right
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expedited proceedings in 45 days, during which new orders can apparently be issued
subject to a true-up.>* A true-up Is the only way to equalize the nsk between the parties
— if ordered to provision new UNEs after March 11, BellSouth unquestionably I1s bearing
the risk associated with the continuation of an unlawful unbundling regime. MCI should
bear the risk of a true-up if its position is determined to be wrong.

A true-up is also'necessary In the interests of fairness. The FCC has also been
clear that commercial negotiations can produce pro-competitive and pro-consumer
outcomes.>® BellSouth has successfully negotiated, to date, over 50 commercial
agreements with CLECs for the purchase of a wholesale local voice platform service. If
the Authonty disregards the self-effectuating portion of the TRRO, the progres‘s
BellSouth has achieved in reaching commercial agreements could come to a halt, at
least in the near term If CLECs know that they can continue adding new unbundled
network elements at TELRIC rates until the amendment and arbitration process is
completed, which can take up to twelve months under the TRRO, they will have no
reason to pay more than TELRIC by entering into a commercial agreement at this
juncture. Significantly, allowing CLECs to continue adding unbundled network elements
until the amendment and arbitration process has been completed, even though they are

not impaired, unfairly prejudices those carriers that have entered into commercial

to a true-up The Mississippt Commussion recently ordered BellSouth to continue accepting CLEC
orders and will conduct a true-up proceeding at a later time to determine “how rates and charges
will be adjusted retroactively to March 11, 2005.” See Composite Exhibit 4, Mississippt Order, p 3

" See Exhibit 5 for an order from the Michigan Commission

° Press Statement of Charrman Michael K Powell and Commissioners Kathleen Q Abernathy,
Michael J Copps, Kevin J Martin and Jonathan S Adelstein On Triennial Review Next Steps, March 31,
2004, see also FCC Chairman Michael K Powell's Comments on SBC's Commercial Agreement With
Sage Telecom Concerning The Access To Unbundled Network Elements, April 5, 2004 (expressing hope
“for further negotiations and contracts - so that America's telephone consumers have the certainty they
deserve"), FCC Chairman Michael K Powell Announces Plans For Local Telephone Competition Rules,
June 14, 2004 (strongly encouraging "carriers to find common ground through negotiation" because
“[clommercial agreements remain the best way for all parties to control their destiny")
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agreements. Carriers that entered into commercial agreements will be forced to
compete for new customers against CLECs that can undercut their prices solely by
virtue of these CLECs getting to pay TELRIC rates, unless the Authority requires a true-
up.

The Authority recently allowed XO to effectuate a change to its interconnection
agreement with BellSouth without going through the change of law process XO, while
acknowledging that its agreement with BellSouth did not allow for the conversion of
special access circuits to UNEs, argued that the TRO provisions regarding such
conversion were self-effectuating. The Authority granted interim relief to XO subject to
a retroactive true-up *° If the Authority 1s Inclined to grant Joint Petitioners any relief
(which BeliSouth vigorously opposles), the Authority should condition any such relief on
a retroactive true-up, consistent with its decision in the XO proceeding.

CONCLUSION

For the reasons set forth herein, the Authornty, in accordance with the FCC's
Final Rules, should not order BellSouth to provide new UNE-P circuits after March 11,
2005. If, however, the Authonty requires new UNE-Ps after Mérch 11, 2005, the
Authority should order a retroactive true-up back to March 11, 2005.
Respectfully submitted,
BELLSOUTH_TELECOMMUNICATIONS, INC.

q\.\/—>
By

Guy M. Hicks
Joelle J Phillips

197
*® The Authonty made this Ruling on February 28, 2005 in Docket No 04-00306 BeliSouth
respectfully disagrees with this Ruling A copy of XO’s e-mall letter asserting that the sections of the TRO
benefiting XO are self-effectuating 1s attached as Exhibit 6
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® BELLSOUTH

BeliSouth Interconnection Services
676 West Peachtree Street
Aflanta, Georgia 30375

Carrler Notification
8N91085061

Date: March 7, 2005
To: Competitive Local Exchange Carriers (CLEC)

Subject: CLECs — (Interconnection/Contractual and Product/Service) ~ Triennlal Review Remand
Order (TRRO) - Unbundling Rules .

On February 4, 2005, the Federal Communications Commission (FCC) released its permanent
unbundling rules in the Triennial Review Remand Order (TRRO).

On February 11, 2005, BellSouth released Carrier Notification letter SN91085039, in which BellSouth
set forth its understanding of the TRRO, particularly as it affected BeliSouth's obligations to provide ‘a
number of former Unbundled Network Elements ("UNEs") after March 11, 2005. Specifically, BellSouth
acknowledged that there would be a transition period for the embedded base of these former UNEs, but

concluded that the FCC had intended to stop all "new adds" of these former UNEs effective
March 11, 2005.

!
BellSouth posted this Carrier Notification letter on February 11, 2005, in order to provide the CLECs
with as much lead time as possible in order to allow the CLECs to take whatever steps were necessary
to adjust to the new situation created by the TRRO. Unfortunately, the step chosen by a number of
CLECs in response to the clear language of the FCC dealing with “new adds"” has been to ask various

state commisslons to order BeliSouth to continue to accept such “new adds.” Indeed, this approach
has, to date, been successful in at least one Jurisdiction, Georgia. :

Furthermore, notwithstanding the fact that BellSouth's Carrier Notification SN91085039 was posted on
February 11, 2005, various CLECs continue, as recently as March 3, 2005, to file requests with state
commissions that have not addressed this question. These requests remain pending before state
commissions and it is not clear, bacause of the delay in filing of these requests by the CLECs, that afl
state commissions will have a full and adequate opportunity to consider the Important issue of whether
the FCC actually meant what it sald in its order when it indicated that there would be no “new adds."”
Indeed, at the present time there are at least two commissions in BellSouth's region that have ,
scheduled consideration of the CLECs' requests at a date beyond March 11, 2005, the effective date of
the TRRO, and the date that BellSouth had established to prevent unlawful “new adds.” '

Because of these events, BellSouth herewith revises the implementation date contained in Carrier
Notification SN91085039 in the following respects. BellSouth will continue to receive, and will not -
reject, CLEC orders for “new adds” as they relate to the former UNEs as identified by the FCC for a'
short period of time. BellSouth will continue to accept CLEC orders for these “new adds” until the .
earlier of (1) an order from an appropriate body, either a commission or a court, allowing BellSouth to
reject these orders; or (2) April 17, 2005. By doing this, BellSouth intends to allow those commissions
who have not had the opportunity to fully and carefully consider the requests of the CLECs and the ,
responses of BellSouth, to do so in & measured way, rather than via various ‘emergency” proceedings
created by the dilatory tactics of a number of CLECs,
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By extending the time during which BeliSouth will accept these orders, BeliSouth does not abandon its
legal position that the clear words of the FCC mean exactly what they say. BellSouth will continuse to
pursue that position before the state commissions, and to the extent that a commission has ruled

adversely to BellSouth’s position, in the courts, Specifically, BellSouth will be asking the appropriat'e
courts to stay any such adverse order we receive. ‘ .

In addition, BellSouth hereby puts the CLECs on notice that it intends to pursue the various CLECs who
place orders for “new adds” after March 10, 2005 to the greatest extent of the law, in an effort to
recover the revenue that BellSouth loses as a result of the placement of these unlawful orders. Should
any state commission be inclined to Ignore the plain language of the FCC's TRRO, and to order
BeliSouth to continue accepting “new adds” until the issue is fully resolved, BeliSouth will ask that
commission to require CLECs to compensate BellSouth, in the event BellSouth ultimately prevalls in its
legal clalm, for any former UNE added after March 10, 2006, in an amount equal to the difference in the
rate paid by the CLEC and the appropriate rate BellSouth should have collected (either commercial or
resale, depending on which service option the CLEC ultimately elects).

As noted in Carrier Notification SN91 085039, CLECs will continue to have several options invf)lvingl
switching, loops and transport available to serve their new customers. To this end, with regard to the

combinations of switching and loops that constituted UNE-Platform (UNE-P), BeliSouth is offering -
CLECs these options:

« Short Term (3-6 month) Commercial Agreement to provide a bridge between the effective
date of the Order and the negotiation of a longer term commercial agreement,

* Long Term Commercial Agreement (3 years, effective January 1, 2005, with transitional
discounts available under those agreements executed by March 10, 2005)

In addition, most CLECs, if not all, already have the option of ordering these former UNEs, and

particularly the combination of loops and switching, as resale, pursuant to existing interconnection

" agreements. With regard to the former high capacity loops and transport UNEs, BeliSouth has two -
options for CLECs to consider. Specifically, CLECs may either elect to order resale of BellSouth's

Private Line Services or alternatively, may request Special Access service.

Finally, as stated in Carrier Notification letter SN91085032 concerning the availability of a long term !
commercial agreement, through March 10, 2005, BeliSouth will continue to offer its current DSO ¢
Wholesale Local Volce Platform Services Commercial Agreement (“DS0 Agresment”) with transitional
discounts off of BellSouth's market rate for mass market platform services. Beginning March 11, 2005,
BeliSouth will offer a DSO Agreement, but the existing transitional discounts will not be avallable.

To obtain more information about this notification, please contact your BeliSouth contract negotiator.,

Sincerely,

ORIGINAL SIGNED BY JERRY HENDRIX

Jerry Hendrix — Assistant Vice President
BellSouth Interconnection Services

©2005 BellSouth Interconnection Services
BefiSouth marks contained herein are owned by BeliSouth Intellactual Property Corporation






BeliSouth D.C., Ino,

Bennett L. Ross
Legal Depertment General Counsel-D C,
Sulte 900

1183 21st Street, N.W.

202483 4113
Washington, D.C. 20038-8351

Fax 202 463 4195
bennett.ross@bellsouth.com

February 18, 2005

Jeffrey J. Carlisle

Chief, Wireline Competition Burean
Federal Communications Commissjon
445 12™ Street, SW

Washington, DC 20554

Re:  Unbundled Access to Network Elements, WC Docket No. 04-313;

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338

Dear Mr. Carlisle:

Pursuant to your letter to Mr. Herschel Abbott, dated February 4, 2005, enclosed please
find a list by Common Language Location Identifier ("CLLI") code of those BellSouth wire

In compiling this list, BellSouth applied the Commission's definition of a "business line"
as set forth in Section 51.5 of the revised rules adopted in the Commission's Triennial Review
Remand Order! In particular, BellSouth counted aj] ISDN and other switched dig;

' Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbens

Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, Order on Remand (Feb, 4, 2005)
(“Triennial Review Remand Order”),
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Jeffrey J. Catlisle
February 18, 2005
Page -2-

BellSouth shares the Commission's desire, as indicated in your letter,
implementation of its revised rules, and to minimize disputes regarding the
LEC's unbundling obligations in any particular case." Although we disagree with certain aspects
of the Commission’s Triennial Review Remand Order, “certainty" regarding the scope of
unbundling obligations is important to the entire industry, as your letter notes, In that regard,

BellSouth will be posting the enclosed list on its interconnection website
://interconnection.bellsouth.com/notiﬁcations/ ier/i

"to facilitate prompt
scope of incumbent

in or between these affected wite centers will be unable to self-certify based upon a “reasonably
diligent inquiry" that its request is consistent with the Commission's unbundling requirements, as
required by the Triennial Review Remand Order? '

Remand Order makes clear, it is for the Commission to determine where "no section 251(c)
unbundling requirement exists,"® and thus any dispute about whether an incumbent has been

relieved of its section 251(c) unbundling obligations in a particular wire center must be resolved
by the Commission.

The Commission’s Triennial Review Remand Order cannot and should not be read to
suggest that the state public service commissions have any role in establishing the wire centers in
which the Commission’s nonimpairment thresholds are currently met* To do otherwise
effectively would result in the delegation of impairment decisions with regard to high-capacity
loops and transport to 50 state public service commissions i clear violation of UST4 7L° Just as

would be equally unlawful to allow state public service commissions to determine where the
Commission’s new nonimpairment thresholds for high-capacity loops and transport are currently

? Triennial Review Remand Order, 9234.
S1d 9142

“ The Commission directed parties to negotiate pursuant to the section 252 process the “appropriate
transition mechanisms” for those high-capacity facilities “not currently subject to the nonimpairment thresholds”
established in the Triennial Review Remand Order that subsequently “may meet those thresholds in the future.” 74
Y142, n.399. However, the Commission did not require the parties to negotiate, let alone for 50 state public service
commissions to arbitrate, the wire centers in which the nonimpairment thresholds are currently met.

* United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA 11", cert. denied, NARUC v,
United States Telecom. Ass'n, 04-12, 04-15 & 04-18 (U.S. Oct. 12, 2004).



Jeffrey J. Carlisle
February 18, 2005
Page -3-

uniform methodology and application of the Commission’s unbundling rules, which cannot
occur if unbundling determinations are left to the state commissions.®

BellSouth believes that its determinations concerning the wire centers in which the
Commission’s nonimpairment thresholds for high-capacity loops, transport, and dark fiber are
completely consistent with the Commission's revised rules. The same is true for BellSouth’s
approach to implementation of those rules as set forth above, which should minimize disputes

and facilitate the certainty the industry requires. BellSouth will assume the Commission agrees
unless the Commission advises otherwise.

BLR:kjw

cc: Christopher Libertelli

Matthew Brill
Jessica Rosenworcel
Daniel Gonzalez
Scott Bergmann
Michelle Carey
Thomas Navin
Austin Schlick
John Stanley
Jeremy Marcus

Pamela Arluk

#572811




Exhibit 1

Wirecenter Listings

FCC WC Docket No. 04-313,

BeflSouth Teleoommunlcatlons, Inc

Flling Date: 02-18-05

for Non-Impairment Thresholds
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HPLKYMA iChaplin
HRLNCBO |South Bivd. X
CHRLNCCA [Caldweli Street X
|CHRLNCCE [Central Avenue
{CHRLNCCR [Carmel
CHRLNCDE |Derita X
CHRLNCER |Erwin Road
CHRLNCLP |Lake Pointe X
CHRLNCMI  [Mint Hill
CHRLNCOD Charlotte-Douglas
ICHRLNCRE [Reld
CHRLNCSH iSharon Amity
CHRLNCTH |Thomasboro
CHRLNCUN University Park X
CHRLTNMT [Charlotte
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FCC WC Dockst No. 04-313.
BellSouth Telecommunlcaﬂons Inc.

Flilng Date: 02-18-05

Exhibit 1
Wirecenter Listings
for Non- Impairment Thresholds

= Interoffice Transport
<, "\ Hp i g3l = | N
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ﬁ [ _-}v_-é—;;:f;g‘x :.:ﬁc'iﬁ;’;”ﬁ; %
" o Qw' s ey 4 EAT
Cheraw
Chatlanooga-Brainerd
Chattanooga-Dodds Ave
Chattanooga-Harrison
Chattanooga-Middle Valley
TGTNNS" TChattanvome-Ninst Street——
TNRB Chattanooga-Redbank
IEH TGTNRO [Chattanooga-Rossville
CHTGTNSE |Cha St Elmo
CHTGTNSM _|Chattanooga-Signal Mountain
CHTNMSMA |[Charleston
CHTNSCDP [Deer Park
[CHTNSCDT _ [Chatfeston - -
CHTNSCJM |James Isiand
CHTNSCJN lJohns Island
CHTNSCLB |JLambs
CHTNSCNO [Charleston North
CHTNSCWA |West Ashley
CHTNTNMT [Chareston

1, (o b wdr 8 Oy 1

‘g-l-?‘r ERe »'-7' e

— Igh Capaclty Loops
-, !miiﬂlhhemh L Imp%[;:i{ent 2
T i

Yo o gy

i :j'lér«z -4°%

- *_‘ﬂem

"xx xi2

=X -~} - ----F-

CHVLNCCE

Cherryville

CLANALMA

Clanton

CLAYKYMA

Clay

CLDGTNMA

CLONMSMA

Caledonia

CLEVMSMA
CLEVNCMA

Clevetland

Cleveland

CLEVTNMA

Cleveland

CLFXLAMA

Colfax

CLHNGAES

Calhoun

CLHNKYMA

Cathoun

CLHNLAMA

Calhoun

CLIOSCMA

Clio

ICUMALAMA

Columbia

CLMAMSMA

Columbia

CLMASCAR

Arden

ASCBQ

|Backman Rd.

MASCCH
ASCDF

Cumberland Gap

Camden Highway

Dutch Fotk

ASCPA

ololalolo

ASCSA

St. Andrews

Q

LMASCSC
CLMASCSH

South Congaree

Parklane Remote

Sumter Highway

CLMASCSN

Senate Strest

CLMASCSU

Sunset

ICLMASCSW

Swift

CLMATNMA

Columbia Main

CLMBALMA

Columbiana

CLMBGABV

Baker Village
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FCC WC Docket No. 04-313,
BellSouth Telecommunlcatlons. Inc.
Flling Date: 02-18-05

Exhibit 1
Wirecenter Listings
for Non-Impairment Thresholds

Interoffice Transport
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Cr ALY -
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Afor D81, 55

N
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L

LMBGAMW [Meadow Wood
LMBMSMA [Columbus
L{

MNALFA ICuliman-Fairview
MNALJC  [Cullman-Jones Chapel
EMNALMA—ICuliman-Main— - e e
CLMTGAMA [Cilermont
CLMTNCMA [Claremont
CLNSMSMA _|Collins
PTKYMA _|Cloverport
[Colqutit
|[Clemson
Clinton
Clinton
Clinton
Clinton
Clarksville Main
Clover
Clyde
Campbellsburg
Cumberland Cily
Lugoff
Camden
Camden
Camilla
Cummin
Concord
Central City
Cunnlr_\gham
Cantonmant
Canton
Canton
Canton Main
Centertown
Centreville
Centrovilie
Centerville
Centerville
Convent
Converse
Conyers

Xyl xxu*x

)

[cLaTGAES
ICLSNSCMA
CLTNKYES
CLTNLAMA
CLTNSCMA
CLTNTNMA
CLVLTNMA
CLVRSCES
CLYDNCMA
CMBGKYMA
CMCYTNMT
CMDNSCLG
CMONSCMA
CMDNTNMA
CMLLGAMA
CMNGGAMA
CNCRGAMA
CNCYKYMA
CNHMTNMA
CNTMFLLE
CNTNKYMA
CNTNMSMA

XK\ X1 2] ¢ vel >

XXXXXNXXXXXXXXXXXXK

Cocoa Main

COCOFLME

Merritt Island

COMOMSMA

Como

CORDGAMA

Cordele

COTNKYMA

Crofton

COVLMSSU

Collinsville

CPHLNCRO

Rosemary
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FCC WC Docket No. 04-313,
EXhibit 1 BeliSouth Telecommunlcatlons Inc.

Wirecenter Listings Filing Date: 02-18-05
for Non-Impairment Thresholds
Interofflce ‘l'ransport High Capaclty Loops
s s B NSy PP P Ty

e e
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CRBHNCCE Carolina Beach
CRBNKYMA Corbin
CRBOKYMA [Crab Orchard
CRDVALMA {[Cordova
CRHLALNM {Carbon Hill
CRHLTNCB—{Copparfiiir— - -— - -~
CRLDALMA [Courtiand
CRLNNCMA [Caroleen
CRLSKYMA [Carlisie
CRNCLAMA [Carencro
CRNSMSMA ICrenshaw
CRNTMSMA [Corinth

[CRPLTNMA | CrossPlains-Orlinda
CRSPMSMA [Crystal Springs
CRTHMSMA Carthage
-ICRTHTNMA Carthage

C GAMA {Carroliton
CRTNKYMA Carrollton
CRTNMSMA [Carroliton
CRVLGAMA [Cartersville
CRVLTNMA [Collierville
CRWYLAMA Crowley
CSCYFLBA [Cross City
CSDLMSMA [Clarksdaie
CSHTLAMA [Coushafta
CSHYNCMA [Castie Hayne
|CSSTGAMA [Cusseta
|csviMssu Causeyville
CTRNALNM |Citronelie
CULKTNMA [Culleoka
CVSPGAMA [Cave Spring
CVTNGAMT Covington
CVTNLAMA Covington
CVTNTNMT Covington
CWPNSCMA |Cowpens
CWVLLAMA Crowville
CXTNGAMA [Claxton
CYDNKYMA [Corydon
CYNTKYMA [Cynthiana
CYTNALMA [Clayton

DAVLKYMA TDanville
DBCHLAMA [Dubach
DBLNGAMA [Dublin

IDBRYFLDL |Deltona

IDBRYFLMA Debary Main
DCHLMSMA [Duck Hill

IDCTRALMT Decatur-Main&Toll
DCTRTNMT |Decatur

XXXXXXXXXXXXXXXX><><><><><><><><XXXXXXXN-XX’!’&*XXXXX)TXXMX
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FCC WC Docket No. 04-313.
EXhibit 1 BellSouth Telecommunlcatlons, Inc.

_ Wirecenter Listings Filing Date: 02-18-05
for Non-Impairment Thresholds
High Capacity Loops

Interoffice

R v DR wrem

S e 3RO S LR
e o [ 25| Impaltrient . irpeleiont .
£33 el 3 R

Dadeviile

8. Jt6r D83 NG ORE - -

]

Deland

Dalhi

DELHLAMA
|DFFEMSMA

Duffee

DGVLGAMA [Douglasvilie
DIXNKYMA-—]Dixon -

!
i

DKLBMSMA
DKSNTNMT

Dekalb

Dickson

DLBHFLKP

Kings Polint

DLBHFLMA

Delray Beach

DLCXLAMA

Delacroix

DLLNSCMA [Dilion

DLLSGAES

Dallas

DLSPFLMA

Deloon Springs

DLTHGAHS

Duluth

|DMPLALMA

Demopolis

|DNCNMSMA

Duncan

[DNINEOWM

Dunnelion -

S|ale|  |5¢]5e| %] >¢ ]| 5¢ 3¢l setsctrel et s

|[ONMKSCES

Denmark

|DNRGTNMA
DNSPLAMA

Dandridge

Denham Springs

DNWLLAMA

Donaldsonville

DNVRNCMA

Denver

|DNWDGAMA JDunwoody

JDORAALMA

|Dora

DOVRTNMT

[Dover

DRBHFLMA _|Deerfield Beach

DRBOKYES [Drakesboro

DRDRLAMA

|Deridder

DREWMSMA {Drew

DRNTMSMA

[Durant

DRPGLAMA
DRTNSCMA
DULCLAMA

Dry Pron

Darlington

Dulac

IDUSNLAMA
DVSNNCPO

Duson

Davidson

DWSPKYES

DYBGTNMA

Dawson Springs
Dyersbugg .

DYBHFLFN

Fentress

DYBHFLMA

Daytona Beach Main

DYBHFLOB

Ormond Beach

DYBHFLOS

Ocean Shores

IDYBHFLPO
DYERTNMT

Port Orange

Dyer

DYLNLAMA

Doyline

DYTNTNMA

Dayton

EAVLTNMA

Eagleville

EBTNGAMA

Elberton
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Wirecenter Listings

Exhibit 1

FCC WC Docket No. 04-313,

BeliSouth Teleoommunlcatlons, Inc,

Flling Date: 02-18-05

for Non-Impairment Thresholds

EDBHSCMA [Edisto island

inte

rofﬂge Transport

High Capacity Loops
i ¢ Jimpaliment impajrondine
MOPDSE ¢ {fortigfc s

Sy 3 Y.

EDFDSCMA_|Edgefieid

EDGRLAMA _|Edgard

EDVLKYMA _ [Eddyville

EDWRMSDS |Edwards

EGLLFLBG -|Bowe Gardens— - —-

indian Harbor Beach W. C.

EKTNKYMA _[Elkton

ELBONCMA |Ellenboro

Elkhom City

ELVLMSMA _ [Ellisville

EMNNKYES [Eminence

EMNNKYPL _[Eminence-Pleasureville

’

ENKANCMA IEnka

ENSRKYMA |Ensor

ENTRMSMA _|Enterprise

EORNFLMA [East Orange
EOVRSCMA |Eastover

|EPPSLAMA [Epps

IERTHLAMA Erath

ERTNKYMA Earlington

[ESLYSCMA |€Eastey

ESMNGAES {Eastman

|ETHLMSMA™ [Ethel

ETTNGAES |Eaton

ETWHTNMT [Etowah

Eufaula

EUNCLAMA Eunice

EUPRMSFA [Eupora

EUTWALBO Eutaw-Boligee

EUTWALMA _|Eutaw-Main

EVRGALMA Evergreen

|FAMTNCMA {Fairmont

|FDCKKYES [Fedscreek

FOVIKYMA [Fordsville

Freebumn

Matyville-Friendsville

Frankiin

Franklin

Franklin

Cool Springs

Franklin

Franklinton

Flagler Beach

Folly Beach

{Flowery Branch

HKEXIX XX > xx><><><><><><><><xxxxxxxxxxxxxxxvxxxxxxxxxao’lxxxxx
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H FCC WC Docket No 04-313,
EXhiblt 1 BellSouth Telecommunications, inc.

Wirecenter Listings Filng Date: 02-18.05
for Non-Impairment Thresholds

HILCapaclty Loops
6
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alrment ’ lmpal ﬁt %

‘
e
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-...f&rosst,:, Jfor: §1£| 5

FLRI Florence
FLSMLAMA |Folsom X
FLTNKYMA |Fulton X
FLVLTNMA  |Flintville X
Flomatoti - -~ — —— ===~ - ——F X
ENINSCES  ]Fountain Inn X
ENVLKYMA [Finchville X
ENVLSCMA _ [Fingerville X
FORDKYMA |Ford X
FORSMSMA |Forest X
FRBHFLFP |Femandina Beach X
FRBNGAEB |Falrbum X
FRCYNCCE _[Forest City 3
|FRDNKYMA [Fredonia X
FRDNTNMA |Fredonia X
X
X—
X
X
X
X
X
X
X
X
X
X
X

FRDYLAMA [Feriday
|FRFTKYES }Frankfort East
|FRFTKYMA ™ }Frankfort Main
FRHPALMA |Fairhope
FRPNMSMA. |Friars Point
|FRSYGAMA " [Forsyth
[FRVLLADV  [Fammervillo-Downsville
JFRVLLAMA ™ [Farmerville-Main
[FRVWNCMA [Fairview
JFRVWTNMT }Fairview
[FTDPALMA  [Fort Deposit
IFI‘GRFUMA Ft. George
FTLDFLAP __|Ft. Ldl. Airport Remote
|FTLDFLCR Coral Ridge
FTLDFLCY |Cypress
Jacaranda
Ft. Laud, Main
Oakland
{Plantation
Sawgrass
Sunrise
Woeston
FTNCLAMA |Fort Necessity
FTPRFLMA |Fort Pierce X
[FTPYALMA _ IFort Payne-Main
|FTVYGAMA |Ft. Valley
[FYTTMSMA [Fayette
FYVLGASG_ {Faysttevilie
FYVLTNMA [Fayettevilie
GALLTNMA [Gallatin
GAY-CAMA [Gay -
GBLDLAMN [Gibsland
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i FCC WC Docket No. 04-313,
EXhiblt 1 BellSouth Telecommunications, Inc.

Wirecenter Listings Flling Date: 02-18-05
for Non-Impairment Thresholds
. Interoffice Transport High Capac
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GBSNGAES X
GBSNLAMA X
GBSNNCMA X

Gibson X

Gilbertsvilla X

Creen CovgBprings — ~—~ —~———— |~ ——f=——3——— =

Graceville

Grand Junction
{GDMNMSMA [Goodman

JGDSDALHS Gadsden-Hillside
|GDSDALMT _ [Gadsden-Main&Toll
|GDSDALRD {Gadsden-Rainbow Drive
GDWVLTNMA |Goodletisville

GDWRALMA [Goodwater

IGENVFLMA |[Geneva

|GFNYSCMA [Gaffney

IGHNTKYMA |Ghent -

GIVLSCMA  |Graniteville -
GLBONCAD [Adamsville

(GLBONCMA IN. Willlam

GLBRFLMC |Gulf Breaze

GLPTMSLY _|Gutfport-Lyman

GLPTMSTS _|Gulfpart-22Nd Ave
GLSNTNMA [Gleason

GLSTMSMA |Gloster

GNBOALMA |[Greensbaro

GNBOGAES |{Greensboro

GNBONCAP |Airport

GNBONCAS |Ashsland

GNBONCEU |Eugene St.

GNBONCHO IMt. Hope Church
GNBONCLA |Lawndale

GNBONCMC IMcknlght

GNBONCPG [Pleasant Garden
GNBRTNMA ]Greenbrier

GNFDTNMT [Greenfield

GNHMNCMA [Grantham

GNSNMSMA _{Gunnison

GNVLGAMA [Greenville

IGNVLKYMA  [Greenville

GNVLMSMA IGreenville

GNVLSCBE |Berea

{IGNVLSCCH |Churchtll

GNVLSCCR |Crestwaod

GNVLSCDT |Greenville X
GNVLSCWE |[Greenville West
GNVLSCWP [Ware Place
GCNVLSCWR {Woodruff X
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. FCC WC Docket No. 04-313.
EXhiblt 1 BeliSouth Teleoommunlcatlons, inc,

Wirecenter Listings Flling Date: 02-18-05
for Non-Impairment Thresholds

Interoffice Transport

SN a—
A . -3

High Capacity Loops
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GNWDLAMA |Greenwood
CGNWDMSMA [Greenwood
GRACKYMA [Gracey
GRCNLAMA [Grand Cane
GRDLALNM }Gardendale
GRERSC Gregr - N T SR
GRFNGAMA [Griffin -
GRLYALMA |Gurey-Main
GRNBTNMA [Greenback
GRNDMSMA [Grenada
GRNGLAMA _|Grambling _
GRTWKYMA [Georgetown
GRTWLAMA Georgetown
|GRVRNCMA [Grover
GSTANCDA [Dalias
GSTANCSO [South St
|SSVLFLMA _ [Gainesville Main X
GSVLFLNW _[Galnesville Nw
GSVLGAMA T[Gainesville X
GTBGTNMT Gatlinburg
GTHRKYMA [Guthrie
GTVLALNM Guntersville-Main
GTVLGAMA |[Grantville
CTWDNCMA [Gatewood
GTWSTNSW Memphis-Southwind
GYDNLAMA Gueydan
GYVLALNM [Graysville
HABTKYMA [Habit
JHANSKYMA |Hanson
[HAVNFLMA fHavana
|HBSDFLMA ™ fHobe Sound
IHBVLKYMA |Hebbardsvilie
HCGVSCMA JHickory Grove
|HCMNKYMA [Hickman
HDBGKYMA {Harrodsbu
HDLBMSMA [Heidelbe
HDVLTNMA Hendersonville
HGTNLAKN Haughton-Koran
[HGTNLAMA Haughton-Main
HGVLGAMA Hogansville
HHNWTNMA [Hohenwald
HIMNTNMA JHarriman
HLLSTNMT  |Halls
HLNVFLMA Holly Navarre
HLSPMSMA [Holly Springs
HLVIALMA  THoitville
|HLWDFLHA TRailandale
HLWDFLMA _[Hollywood Main X

S ey

Lo
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FCC WC Docket No. 04-31 3.
EXhibit 1 BellSouth Telecommunlcatlons Inc.

Wirecenter Listings Flling Date: 02-18-05
for Non-Impairment Thresholds
lnterofflce Transpon Hl hCa acity Loops
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HLWDFLPE Pembroke-431 Hw X

HLWDFLWH _[West Holfywood
HMBLTNMA Humboidt
HMLTNCMA [Hamlet
HMNDLAMA fHammond
HMPNGAIW JHamptor— ~~ — ——— J——— - -
HMPSTNMA [Hampshire
HMSTFLEA Villages Homestead
HMSTFLHM [Homestead
[HMSTFINA™ [Naranja
JHMTNGAMA [Hamiitn
[HMTNMSSU JHamitton
JHNLDTNMA ™ [Huntland
HNNGTNMA Hennlng
IHNPHSCMA IHonea Path
[HNSNKYMA |Henderson
JHNSNTNMT JHenderson
[HNTGTNMA |Huntingdon
[HNVIALLW _ [Huntsvilie-Lakewood

] bl 3t B3 P P P P93 199 39

JHNVIALMT Huntsville-Main&Toll X
JHNVIALPW Huntsville-Parkway
[HNVIALRA "~ JHuntsville-Redstone Arsenal X

[HNVIALRW _ [Huntsville Research West
HNVIALUN Huntsville-University
HNWVLALBR |Hanceville-Bremen
HNVLALNM  [Hanceville-Main
HNVLNCCH [North Church
HNVLNCED [Edneyvills
JHNVLNCMI  [Milis River
JHODLMSMA THoliandaie
|HOMRLAMA {Homer
HOUMLAMA [Houma
HPHZGAES [Hepzibah
HPVLKYMA [Hopkinsville
HPVLMSSU [Hamerville
HRBGKYES |Hardinsbu
HRBGLAMA [Harrisonbu
{HRBOALOM. |Hurtsboro
HRFRKYMA [Hartford

H MA_{Newport-Hartford
HRLMGAMA [Harem
JHRLNKYMA  |Harfan
JHRLYMSMA Hurley
HRNBLAMA [Hombeck
HRNBTNMT [Hornbeak
HRNNMSDS |Hemando
HRTSALNM [Hartselle-Main
HRTSALPE _|Hartselie-Pence
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Exhibit 1

Wirecenter Listings
for Non-Impairment Thresholds
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FCCwC Docket No. 04-313,
BeliSouth Telecormmunications, Inc.
Fillng Date: 02-18-05

High Capaclty Loops

Interofﬂce Transport

RS =
"‘RQ st

2 Impafnnem

“TforDss ., :

Ympalymeyt.?

No." ~~ 2

lfer DEdrnd-s

HSVLNCC

m

Huntersville

HTBGMSMA

Hattlesburg-Main

HTBGMSWE

Hattlesburg-Wast

HTISFLMA

Hutch Is-Jen Bch-225,334

Hartsville——- ——~-

HTVLTNMA [Hartsville

Hawthorne

Hawesville

Haynesville

Hazel Grean-Main

Hazelhurst

JHazelhurst

Indianola

INDPLAMA

Independence

INDPMSSU

Independence

|INEZKYMA

lnez

INVRMSMA

Inverness

SLDKYMA

tsland

ISL MFLMA

{slamorada

ISPLSCIS

Isle Of Paims

TBNMSMA

Itta Bena

{UKAMSES

luka

JAY-FLMA

Jay

JCBHFLAB

Jax Beach Atlantic

JCBHFLMA

Jkvl, Beach

JCBHFLSP

Jax Beach San Pablo

JCSNALNM

lJackson

JCSNGAMA

Jackson

JCESNKYMA

Jackson

JCSNLAMA

Jackson

JCSNMSBL

Jackson-Belvedere
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JCSNMSCB

Clinton - Clinton Boulevard

JCSNMSCP

Jackson-Capitol Pear{

JCSNMSMB

Jackson-Meadowbrook

JCESNMSNR

Jackson-North Rankin

JCSNMSRW

LJCSNMSPC

Jackson-Pearl City

Jackson-Rdgewood Road

[JCSNTNMA

Jackson-Main

JCSNTNNS

Jackson-Northside

JCVLALMA
JCVLFLBW

JCVLFLAR

Jacksonville-Maln

b bt bl tat o B

Arlington

|Beachwood

JCVLFLCL

{Clay

JCVLFLFC

Fort Caroline

JCVLFLIA

Alrport Rsc

JCVLFLJT

South Point Rsm

bi taitadte]

JCVLFLLF

Lake Forest
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FCC WC Docket No. 04-313.
EXh i bit 1 BeliSouth Teleoommunlcatlons, Inc.

Wirecenter Listlngs Flling Date: 02-18-05
for Non-Impairment Thresholds
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Normandy

Ooceanway

»oixx

Riverside

San Jose

San Marco

JCVEFLWC

Wegtonnmett -~ --——--

JESPGAES

JECYTNMA

Jesup

Jefferson City

JHCRGAES

Johnson Comer

JHTNSCMA

Johnston

JKISGAMA

Jekyll istand

JLLCTNMA

Jellico

JNBOGAMA:

Jonesboro

JNBOLAMA

Joneshoro

JNCYKYMA

Junction City

JNGSLAMA

Jennings

JNRTLAMA

Jeanerette

JNTWMSMA

Jonestown

IJNVLLAMA

Jonesvilie

JNVLSCMA

Jonesville

JONNSCES

Joanna

JPTRFLMA

Jupiter

JSBNLAMA

Jesuit Bend

JSPRALMT

Jasper

JSPRTNMT

Jasper

JULNNCMA

Julian

KGMTNCMA [Kings Mountain
KGTNGAMA {Kingston
KGTNTNMT {Kingston
KKVLKYMA  [Kirksville
{KLLNALMA {Killen
JKLMCMSMA [Kiimichael
KNDLNCCE IKnlggtdale

NNRLABR {Kenner-Briarwood X
NNRLAHN [Kenner-Harahan
NTNTNMA |Kenton
NVLTNBE _ |Knoxville-Bearden
NVLINFC _[Knoxville-Fountain City - - N -
IVLTNMA _|Knoxville-Main X
NVLTNWH _[Knoxvilie-West Hills
NVLTNYH Knoxviile-Young High
KNWDLAMA |Kentwood
KRSPLAMA [Krotz Springs
KSCSMSMA [Kosclusko
[KTCHLAMA™ |Keatchle
IKTVLLAMA |Keithville

KYHGFLMA [Keystone
KYLRFLLS {Largo Sound
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. FCC WC Docket No. 04-313,
EXhiblt 1 BeliSouth Telecommunications, Inc.

Wirecenter Listings Filing Date: 02-18-05
for Non-lmpairment Thresholds
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(ey Largo X
Key West .

LAKEMSMA ]Lake
LARLMSMA [Laure!
LATTSCLS |{Latta

|cBITKYMA—{CsbanonJariction — - - -
LBNNTNMA JLebanon
LBRTMSMA |JLiberty
LBRTSCMA |[Liberty
JLBVLLAMA ™~ |Labadivilie
LCDLMSMA {Lucedale
ILCMBLAMA jLacombe
|LCMPLAMA |Lecompte

LCPTLAMA JLockport
LCSRNCMA |Lelcester
LCSTNCMA [Locust

[LELDMSMA {Leland
|LENAMSSU {Lena
|LENRNCHA [Harper Avenue
JILENRNCHU [Hudson
LERYGAMA |Leary
LEVLLABF __ {teesville Burr Ferry
LEVLLAFP  [Leesville Fort Polk
LEVLLAMA JLeesville Main
LEVLLASN _ |Leesville Simpson
LFLTTNMA  |Lafollette
LFTTLAMA  [Lgfitte
ILFYTALRS  [Lafayette
LFYTKYMA [Lafayette
LFYTLAMA lLafayette Main X
LFYTLAVM |Lsfayette Vermilion
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>

)xx

MDD DR [ [

Leighton
LGVL.GACS anvilie
LKARLAMA lLake Arthur
ILKCHLADT _|Lake Charles Main . ' X ]
LKCHLAMB _|Lake Charles Moss Biuff
LKCHLAMW |Lake Charles - Maplewood
LKCHLAUN [Lake Charles University
LKCTLAMA |Lake Catherine
LKCYFLMA _{Lake Clty

I_LH%CYTNMA Lake City

LKLRNCCE |Lake Lure

|LKMRFLHE [Lake Mary

JLKPKGAMA |Lake Park

LKPRLAAL _[Lake Providence-Alsatia
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FCC WC Docket No. 04-313,
EXhibit 1 BellSouth Telecommunlcaﬂons Inc.

Wirecenter Listings Flling Date: 02-18-05
for Non-Impairment Thresholds
e qri,,, ,\,.é}“ — ,,.:‘L“_ e _Interoffice Tr?qspo_r’t lgh Ca::‘aclty Loops
._W“ %};1«@—2“1“ ;f,, ST ] SR ' i
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LKPRLAMA _[Lake Providence-Maln
LKVWSCMA |Lake View
LKWLSCRS [Lake Wylle
LLBNGAMA ]Lilburn X
LLNGLABU Luling-Boutte
LENGLAHVY- Laling=Hahmville -~
LMCYGAMA [Lumber City
LMKNGAMA [Lumpkin
LMTNMSSS |Lumberton
LMTNNCMA [Lumberton

NBHNCMA |[Long Bch,
NCYTNMA _|Lenoir City

LNDNALMA - {Linden
LNTNNCMA {Lincointon Main
LNTNNCVA |Lincolnton Vale
lLODNTNMA {Loudon
LOUSKYES |Loulsa
|LOVLLAMA ™ [ eonvilie
|LPLCLAMA  [Laplace
LRBGKYMA _|Lawrenceburg
LRBGNCMA _|Laurinburg
LRBGTNMA lLawrencebugg
Lawrenceville X
Loreauvifle
Leesbu
Lisbon
|Loulsville
26Th Street
Anchorage
|Chestnut Street X
|Beechmont
|Bardstown Road X
|Crestwood
}Fem Creek
|Harrods Creek
|Jeffersontown
|Okolona
Shively s —- i
Six Mile Lane
St Matthews
Third Street
Valley Station
Westport Road X
Louisville
|Lutcher
JLTHNGAJS  [Lithonia
ILTMRNCCE |Lattimore
ILTVLGACS _|Luthersvilie

[ [
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FCC WC Docket No. 04-313.
EXthit 1 BellSouth Telecommunlcatlons, Inc

Wirecenter Listings Flling Date: 02-18-05
for Non-Impairment Thresholds
Interoffice Transport High Capacity Loo,
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s R Tlord. ] v Tigr 9~ 3 o 3 lfor D83 - yr for B, = -5
LULAGAMA [Lula X .
LULAMSMA L ula X

LVMRKYMA [Livermore
LVTNALLA Livingston
LVTNLAMA Livingston
CWBGTNMA - Lewisburg A S
LWDLNCCE |Lawndale
LWLLNCMA Lowell
LWTLLAMA  [Lawtell
LXTNALMA Lexington
LXTNMSMA Lexington
LXTNTNMA Lexington_
ILYBG'nNMT't hbu - - F- -
LYHNFLOH L Haven
ILYLSTNMA Lyles
LYMNSCES [Lyman
|LYNSGAMA {Lyons
ILYMLMSMA  [Lynwille
ILYVLTNMA Lynnville
MABNMSMA [Maben
|JMACEKYMA Maceo
[MACNGAGP [Guy Payne
[MACNGAMT [Macon Main X
IMACNGAWN Vineville
MACNMSMA [Macon
MADNNCCE {Maiden
MAGEMSMA Magee
MANYLAMA [Many
MARNALNM |Marion
[MARNKYMA [Marion
MARNSCBN IBrittons Neck
|MARNSCMA [Marion
JMARTKYMA " [Martin
MAVLTNMA _[Maryville-Main
MCCLMSMA [Mccool
MCCLSCMA [Mcooll
[MCCMMSMA IMcoomb
e —— ~|I%4_GGMMSS ummit - - - R -
MCDNGAGS Mcdonough
|MCDNKYWMA [Mcdaniels
[MCINALMA  IMcintosh
IMCKNTNMA [Mckenzie
[MCLNMSMA IMdlain
MCNPFLMA Micanopy
MCWLKYMA [Mcdowell
MCWNTNMT [Mcewen
MDBGFLPM Middleburg
MDBOKYMA [Middiesboro

|
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Wirecenter Listings

Exhibit 1

FCC WC Docket No. 04-313,

for Non-Impairment Thresholds

BeliSouth Teleoommunlcat!ons Inc.

Fling Date: 02-18-05
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roffice Transport
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for D83 ..
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lmpalmienty -

K Igh Capacity Loops
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b e

1tmaim
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1.—1'_1

NMT

Madisonville

|Medina

{Melville

bt itadte XXNAXX

MEDNTNMA
MEVLLAMA
MGFDKYMA

Morganfield

[MGNLMSMA

Magnolia

IMGTNNCGL

Glen Alpine

[MGTNNCGR

IMorganton South Green St.

IMGTWKYMA

Morgantown

I%WANCCE

MIAMFLAE

iMagg e Valley

Athambra

Allapattah

Miami Airport

|Baystore

Blscayne

x| (el [>e¢imeix|xixt>e

Miami Beach

Canal

Dadeland

Flagler

x|x

Grande

Hialeah

x|x

MIAMFLIC

tndian Creek

MIAMFLKE

|Key Biscayne

MIAMFLME

|Miami Metro

IMIAMFLNM

|North Miami

MIAMFLNS __ |Northside

MIAMFLOL

Opa Locka__

K| I

W

MIAMFLP

Poinclana

MIAMFLPL

|Palmetio

MIAMFLRR

IRed Road

MIAMFLSH

Miami Shores

MIAMFLSO

Silver Oaks

MIAMFLWD 1

West Dade- - -

K] [

MIAMFLWM

Waest Miami

MICCFLBB

Barefoot Bay

MILNTNMA

Milan

IMINDLAMA

Minden

MIZEMSMA

Mize

MKVLLAHM

Marksville-Hessmer

MKVLLAMN

Marksville-Main

MLBGKYMA

Millersburg

MLBRFLMA

Melbourne Maln

MLLNGAMA

Millen
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. FCC WC Docket No. 04-313,
EXhiblt 1 BellSouth Telecommunications, Inc.

Wirecenter Listings Fiing Date 0218-05
for Non-Impairment Thresholds

rofﬂce Trans ort __High Capaclty Loops
N R R | e

S e ) R mllmpalnhent.. impafeeh ém -~
T Tt B A L Moo < fétbér e

MMPHTNBA [Memphis-Bartlett :
IMMPHTNCK IMarmphils-Chstokeg—— —~ - -~ — ————— - Ty ——f
IMMPHTNCT _[Memphis-Chickasaw
MMPHTNEL |Memghls-Easﬁand
IMMPHTNFR _[Memphis-Frayser
MAPHITNGT Memphis-Germantown
[MMPHTNHP [Memphis-Humphreys
|MMPHTNMA Memphis-Maln
MMPHTNMT _[Memphis-Midtown
MMPHTNOA [Memphis-Oakville
MMPHTNSL {Memphis-Southland
|MMPHTNST [Memphis-Southside
|MMPHTNWW [Memphis-Westwood
IMNASMSMA |Meridian Naval Alr Sta
|MNCHTNMA [Manchester
|MNONMSMA [Mendenhali
IMNDRFLAV |The Avenues X
IMNDRFLLO _[Mandarin X
[MNDRFLLW JLemonwood
MNFDALMA IMunford-Maln
MNFDLAMA |{Mansfield
|MNPLSCES |Mt. Pleasant X
[MNPLTNMA _[Mount Pleasant
IMNSNFLMA [Munson
IMNTIGAMA IMonticelio
MNTIMSMA [Monticelio
MNTINCMA  IMonticelio
MNTVALNM [Montevallo
MNVLLAMA _[Mandeville
MOBLALAP [Mobile-Alrport
MOBLALAZ |Moblle-Azalea X
MOBLALBF _{Moblie Bayfront
MOBLALOS _{Mobile-Old Shell
MOBLALPR - Mobile-Prictiard- - - ——— - J————" =
IMOBLALSA |Moblle-Saraland
|MOBLALSE _|Mobile-Semmes
|MOBLALSF _[Mobile-Spanish Fort
MOBLALSH Mobite-Spring Hill
MOBLALSK _|Mobile-Skyline
MOBLALTH [Moblle-Theodore
MOLTALNM {Moulton
MONRLADS |Monroe-Desiard
MONRLAMA [Monroe-Main X
{MONRLAWM [Monroe-West Monroo

b
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FCC WC Dooket No. 04-313.
BellSouth Telecommunications, Inc.
Flling Date: 02-18-05

Exhibit 1
Wirecenter Listings
for Non-Impairment Thresholds

Interofnce Transport

__High Capacity Loops
N [ SRR = Mo T 3

;,:M ',‘;3" lmpalrmmt,f lmpal;ment "

foe D83 " “Xlterps1

,,».ﬁ

"‘i j
4 ¢ —’ﬂﬁ '2 -3 i Fnér'ﬁ

....4 q...

Murfreesboro

[MRCYLAAM

Mc Amelia .

IMRCYLAIN

Mc Inglewood

[MRDNMSTL

Meridian

bt t]

IMRGPKYMA"

Mortons Gap——

IM&GZLAMA
MRHDMSMA

[Morganza_

1%

Moorhead

MRKSMSHW

Marks

Mer Rouge

Morrow

Murray

Vata Key

Morton

Marietta East

Marietta Main

Slater Marietta

Morristown

Mascot

|MSCWTNMA

Moscow

[MSPNMSMA

Moss Point

|MSTFMSCU

Stennis Center

[MTEDKYMA

Mt Eden

MTGMALDA
MTGMALMB
MTGMALMT

Montgomery-Dalraida

Montgomery-Millbrook

Montgomery-Main&Toll

MTGMALNO

Montgomery-Normandale

MTGMLAMA

Montgomery

MTGTLAMA

Montegut

I
1
b tad Lo I L I P Ed E P PoY g o B P91 P9 PO PO P91 01 o1 o )

ITHLNCMA

Mount Holly

[THRLAMA

|Mt Hermon

x|x

-

[TOLMSMA

Mount Olive

Mt. Olive

TRYLAMA

Monterey

TSTKYMA

{Mt Sterfing

M
M
M
MTOLNCCE
M
M
M

TVRALMA

Mt Vemon

MXVLFLMA

Maxville

|MYFDKYMA

Mayfleld

[MYVLKYMA

Maysville

Merryville

MYVILAMA
MYVLTNMA

Maynardville

NAGSSCMA

North Augusta

INDADFLAC

Arch Creek

[NDADFLBR

Brentwood

b bl Eat bt bad B B BT P P PRI PO B

NDADFLGG

Golden Glades

NDADFLOL

Oleta

NEBOKYMA

Nebo

NEONKYES

Neon

»xfx
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Wirecenter Listings

Exhibit 1

FCC WC Docket No. 04-313,
BellSouth Telecommunlcatlons Inc.

Filing Date; 02-18-05

for Non-Impairment Thresholds

inte rofﬂce Transport

High Capaclty Loops

No Key La[go

on e A
PEREES

IR

d-’-..-a.~4. =1 b'-‘ Sl

3 { |mpalni,’tent i lm“palnnent 2
i ftorDS3 2 ~Hfor gt

Norco

[NPVLLAMA

Napoleonville

|NRC RGAMA
NRRSTNMA

Norcross

Norris

INRVLKYMA

Nortonvtils—

NSBHFLMA

New Smyma Beach

NSVLTNAA lNashvlue-Alrport Authority

NSVLTNAP

Nashville-Airport

SVLINBH__[Nashville-Burton Hills

SVLTNBVY

Nashville-Bellevue

& INsVLTNBW

Nashville-Brentwood

[NSVLTNCD

Nashvilte-Cockrill Bend

NSVLTNCH

|Nashville-Crieve Hall

NSVLTNDO

[Nashville-Donelson

INSVLTNHH

|Nashvilte-Hickory Hollow

NSVLTNIN

Nashville-ingtewood

NSVLTNMC

Nashville-Madison

NSVLTNMT

Nashville-Main

NSVLTNST

{Nashville-Sharondale

NSVLTNUN

Nashville-University

NSVLTNWC

Nashville-Whites Creek

NSVLTNWM

Nashville-Westmeade

INTCHLACR

Natchitoches-Cane River

INTCHLAMA

Natchitoches-Main

ITCHMSMA

p-d P-4

Natchez

ITTNMSMA

Nettleton

New Albany

Newbern

NWLONCCE {Newland
N

IWNNGAMA |Newnan

NWORLAAR |No-Aurora

"INWORLAAV INo-Avondale

!

NWORLABM |No-Broadmoor

IWORLACA |No-Carroliton

N
INWORLACM |No-Chalmetie

IQIWORLAFR {No-Franklin
NWORLALK _[No-Lake

INWORLAMA [No Main

No-Mid City

INWORLAN C
N

WORLAMR |No-Marrero

NWORLAMT [No-Metalrie

NWORLAMU [No-Michoud
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? FCC WC Docket No. 04-313.
EXhibit 1 BellSouth Telecommunlcations. Inc.

Wirecenter Listings Filing Date: 02-18.05

for Non-Impairment Thresholds
Interoffice Transport ' High Capacity Loops
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N
NWORLASC [No-8t Charles
N

s b bl

WORLASK [No-Seabrook
WORLASW [No-Shrewsbury
WPTTNMT {Nswport-Main

NWTNGAMA [Newton
NWTNLAMA |Newellion
NWTNMSHC [Hickory
NWTNMSMA [Newton
NWTNNCMA [Newton
OBDHMSMA |[Obadiah
OCSPMSGO [Ocean Springs
OHTCALMA [Ohatchee-Main
OKDLLAMA [Oakdale
OKGVKYES [0Oak Grove
OKGVLAMA [0ak Grove
OKHLFLMA [Oak Hili
OKLDMSMA |Oakland
OKLNMSMA [Okolona
OKRGTNMT_[Oak Ridge
OLCYLAMA {QOil City
OLHCTNMA _|Old Hickory
OLSPTNMA |Oliver Springs
OLTWFLLN |Old Town
OPLKALMT _|Opelika
OPLSLATL {Opslousas
IORBGSCMA Orangeburg
JORLDFLAP |Azalea Park
ORLDFLCL |[Colonial
ORLOFLMA lOrlando Main
ORLDFLPC |Pinecastle
ORLDFLPH |Pine Hills
ORLOFLSA _[Sand Lake
Orange Park Main

Orpk Ridgewood
Osyka,

Oviedo Maln
Owensboro
Owenton
Oxford
Pace
PACEMSMA [Pace
PAHKFLMA [Pahokee
[PANLGAMA ™ |Panola
PARSKYMA [Paris
|PARSTNMA Parls
PASNLAMN {Patterson

x
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|
|
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FCC WC Docket No. 04-313,
BellSouth Telecommunlcatlons, Inc.
Flling Date: 02-18-05

Exhibit 1
Wirecenter Listings
for Non-Impairment Thresholds

Interoffice Transport
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3 KIS AN Tprment 4 RW Y
F R
N2y Tt 2
,ua...;', :""-‘:\’ e lht i
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It Impajrment. ..

PCKNSCES _[Pickens
PCLTSCMA |Pacolet
PCYNMSMA [Picayune
[PDCHKYIP—{Paducaty formiation Park— T 1=
POCHKYLO |Paducah Lone Oak
PODCHKYMA _|Paducah Kentucky Street
PDCHKYRL JPaducah Reidiand
PDMTALMA |Pledmont-Main
PDMTSCES [Piedmont

|PGSNMSMA [Port Gibson
IPHCYALFM |Fort Mitchell R SESE
PHCYALMA [Phenix City :
|PHLAMSMA [Phiiadelphia
PINELAMA — [Pine
PIVLKYMA  |Pineville
PKVLKYMA |Pikeville
|PKVLKYMT _|Pikeville Meta

|PLCSFLMA _{Paim Coast
PLHMGAMA [Petham

xxx:-xxmLxx‘

PLHTMSMA

Pelahatchie

PLLCLAMA

Pollock

|PLMTGAMA

Palmetto

[PLMYTNMA

Palmyra

|PLOGMLACR

Cresocent

|PLQMCAMA {Plaquemine

PLRGKYMA |Pieasant Ridge
PLSKTNMA |Pulaski
PLTKFLMA  |Palatka
|PLTNMSMA_ |Peariington _

b tad Eadbat b b3 P E Bad P Pod P B b b P PO I e PO o o

PMBHFLCS _|Coral Spri
MBHFLFE IFederal

Pembroke

PMBRNCCE

Pembroke

- {PMPKFLMA -

Pomona Park- -

T
§

bl bad b b

PNALLAMA _|Pt A La Hache

|PNCHLAMA

Ponchatoula

|PNCYFLCA

Callaway

IPN CYFLMA
PNMTGAMA

Panama City Main

Pine Mountain

x| Ixixx

PNSCFLBL

Belmont

D

NSCFLFP

Ferry Pass

|PNSCFLRC

Hillcrest

PNSCFLPB

Perdido Bay

PNSCFLWA

Warrington

XXX
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Exhibit 1
Wirecenter Listings

FCC WC Docket No. 04-313,
BellSouth Teleoommunlcaﬂons, Inc.
Filing Date: 02-18-06

for Non-Impairment Thresholds

ot p ok

o e Eran

ANy

Mg { 2
< + Xnde § et
2 ﬁ}'ﬁ: :“?W-:}r Ty .',‘\:"\ ey
Wt

Interoffice Transport
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B D oAN ettty
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NSNALMA _|Pinson

HKYMA [Panther

x|

NSCMA |Pendieton

T[T Vv

NTTMSMA [Pontotoc

PNVDFLMA JPonte Vedra Beach
PNVLKYMA - -{Palntsvillg
POLRGAMA [Pooler

PPVLMSMA _|Poplarviiie

PRBGKYES }Prestonsburg

b tadtadta1badtad ~a

PRDSLAMA |Paradis

RPRLAMA [Pieme Part

Xix

PRRNFLMA [Perrino

|PRRVLAMA ™ [Peart River
P

{ALNM _{Parrish
[PRSNFLFD ~ |Pierson

1V}

PRSRSCMA _}Prosperity

RTNKYES |Princeton

P
PRVDKYMA

IProvidence

'
1

PRVLALMA

|Prattville

PRVLKYMA

[Perryville

|PRVSMSMA [Purvis

|PSCGMSGA |Pascagoula-Gautier

PSCGMSMA |Pascagoula-Main

PSCHMSLT

Pass Christian-Bayou Laterre

PSCHMSMA ]Pass Christian-Main

PSVWTNMT |Pleasant View

PTBGTNMA |Petersbu
[P

BRLAMA  [Port Barre

|PTCMMSSU_ |Potts Camp

|PTCYGAMA |Peachtree Ciiy

PTLDTNMA _{Portland

PTRYKYMA _|Port Royal

|PTSLALMA _[Norih Port-St. Ludie W, C.

PTSLFLSO

South Port-St. Lucie-335 W. C.

PTSUWLAMA IPort Sulphur

PWSPGAAS |Powder Springs

QTMNMSMA _[Quitman

I

\YNLAMA |Ra

RBLNLAMA |Robeline

RBRDKYMA |Robards

Raceland

Richmond

Richton

RDBAALMA |Rad Bay
[RDGLTNMA |nggg|y
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26 of 33




'

Exhibit 1
Wirecenter Listings
for Non-Impairment Thresholds

FCC WC Docket No. 04-313.
BellSouth Telecommunlcations, Inc.

Filing Date: 02-18-05

' Interofﬂce Trans ort
T B N i NG EeRe
S KON ) s va“,‘:.- : {.‘:_.Impairmenl- lmpalnnant‘_
4 Soias A gy Iz Higrs” *forDS’S o forpgq. il
Reldsville X
Simpsonville X
Ruffin X
Rockwood X
Roliing Fork X
Ratelgh™ - - . S R S
Raleigh-Durham Alrport W, C. X
Gamer X
Glenwood Avenue X
New Hope X
RLGHNCJO {Jones Frankiin
RLGHNCMO [Morgan St. X X X
RLGHNCSB {Sunnyhbrook -~
IRLGHNCS! __ |Six Forks
RLVMLALMA [Russellville
RLVLKYMA {Russelilville
RLVLMSMA [Ruleville
ROGNLAMA [Rougon
ROMEGATL {Rome East
ROXIMSMA _[Roxie
RPLYMSMA [Ripley
RPLYTNMA |Ripley
RPVLGAMA JRoopville
Rogersville

VLALMA
RRVLTNMA [Rogersville
RSDLMSMA |Rosedale
|RSTNLAMA _{Ruston _
|RSTRKYES _|Rose Terrace
[RSWLGAMA JRoswell X
w@
RTTNNCCE {Rutherfordion

RVDLGAMA |Riverdale

|Rayville

e~ JSALMSCMA _iSalem .

Saline

SANGTNMT

Sango_

b itad tadtad bl bl bad Pad bad bl XXXXXXXXXXXNXXM* b

SBRKSCSK

Seabrook Istand

SBSTFLFE

{Fellsmere

x|

SBSTFLMA

Sebastian

SCCRGAMA

Sodlal Circle

SCHLNCHA

Hampstead

SCHLNCMA

Scotts Hill

SCHLSCES

Sodlety Hiil

SCISLAMA

Siclly Istand

SCOBMSMA

Scooba

bt baibaibad bait
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. ? FCC WC Docket No. 04-313,
Exhibit 1 BellSouth Telecommunications, n.

Wirecenter Listings Fling Date: 02-18-05
for Non-Impairment Thresholds
T Ty office Transport -High Capacity Loops —
b e e e ortsy .- fjor by ooy

SDDSTNMA [Soddy Dalsy
SDVLKYMA [Sadieviile
Sebree
SELMALMT [Seima
SELMNCMASeina—— - — = - = ————
SENCSCMA |Seneca
SENOGAMA [Senoia
SEWNTNMW [Sewanee
SFVLLAMA _|St Frandisville
SGKYFLMA Sugarloaf
SHAWMSES [Shaw
SHEBTMSMA IShubuta -
SHFDALMT Sheffield-Main&Toll
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE

January 25, 1999
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INTERIM ORDER ON PHASE

10F PROCEED]NG TO ESTABLISH PRICES
FOR INTERCONNECTION

AND UNBUNDLED NETWORK ELEMENTS

I. INTRODUCTION ‘

e e J ANTAN

This matter camc before the Tennessce Regulatory Authority (the “Authority™) at

i
the regularly scheduled Authority Conference held on Junc 30, 1998, to makc ﬁndmgs of
fact and conclusions of law on the issues in Phase I of this matter. This proceeding was
convened to establish prices for i Interconnection and unbundled network elements (UNEs).

In Phasc I, the Authority determined the adjustments for each cost model prcsented In

Phase |i, the Authority will determinc the prices for interconnection and unbundled

network elements based on the cost studies filed in comphancc with this Interim Order,

The final prices will be based on criteria specified by the federal Telecommunications Act

of 1996 and FCC Order No,. 96-325. This is an mtcnm Order and shall be mcorporated

into thc F mal Order as if fully rewritten thercm



buildings and that CLECs should compensate BST%for its costs to build, reconfigure, or
rehabilitate its buildings to accommodate the CI:JECs. Nevertheless, evidqqce was
presented by AT&T and MCI demonstrating that ‘iBST’s rates are out of line with the
independent construction guidelines of the RS Mea{us Company. Further, BST offered

!

little evidence to support its rates. !

The Hatfield model establishes postal type r;ates for these services based on the
average distance between BST and the CLECs eqﬁipmcnt in a new efficient building
BST argues that grouping the collocators in one square configuration, as the AT&T and
MCI model does, is not practical for a real collocatlon arrangement.

The Authority adopts the AT&T and MCI coltlocation approach for calculating the
rates for physical collocation with one adjustment. [ The AT&T and MCI collocation
model should be adjusted to increase the width of the common area space in accordance
with the Standard State Building Code. This will incriease the width of the common area
by fourteen inches (14") from seven feet six inches (7:'6") to eight feet eight inches (8'8")

, .
as recommended by BST witncss borissa Redmond. !
IT IS THEREFORE ORDERED THAT: l

1. The forward-looking economic cost methodology as defined by the FCC’s ‘/
TELRIC methodology, including an appropriate mark:-up for the recovery of shared and
common costs, shall be used to set permanent prices for UNEs.

2, Nclthcr model (TELRIC Calculator or Hatﬁeld) is rejected or accepted at

this time. The Residual Revenue Requirement underlying BST’s UNE prices is rejected.
|
|
l
|
t
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3. BST’s TELRIC Calculator model ishall lbe adjusted to use the fifteen
percent (15%) shared and common markup (factor)?as recommended by ACSI.

4. BST's TELRIC Calculator model smj'm use a distribution ill of 54.69%,
fiber feeder fill of 76.94%, and copper feeder fill of 76.94% as recommended by ACSI.,

5. Both the TELRIC Calculator model and the Hatfield model 'shall use .
Tennessee specific depreciation lives, salvage valuef and other inputs used in calculating

the depreciation rates established in 1993, by the Tennessce Public Service Commission,
Docket No. 92-13527. |

6. Both the TELRIC Calculator model and the Hatﬁeld model shall use
1

10.40% overall cost of capital, based on a capital structure of 40% debt at a cost of 7.30%

and 60% cquity at a cost of 12.46%,

|
7. BST’s normalized 1996 plant speciﬁci expense shall be reduced by 22.5%
i
for calculating the maintenance expense to be included in the UNE costs in all models,

including the nonrecurring and collocation models where appropriate.
|

8. The 1998 ad valorem tax rates shall ébe used in the TELRIC Calculator
model and the Hatficld model. i

9. Unbundled network elements s@l be p;n'ced in a manoer that considers the
time value of money i)y employing monthly combéunding Jdn calculating the 1;10nthly
unbundled network element rate developed from an annual cost. Botl; the TELRIC
* Calculator model and the Hatfield model should reﬂéct montl_ﬂy mnmou;d_iné-ﬁs:;né the |

approved overall cost of capital when converting annual costs to unbundled network

element rates.

]
!
\
1
\ l
l
i
|
|
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10.  The BST TELRIC Calculator model shall be adjusted to use a one hundred

foot (100% drop length.

11.  The decision regarding deaverging of loop rates is reserved for Phase 11
after the compliant cost studies from the paxtiesf are received and reviewed by the

Authority.

12, The BST TELRIC Calculator model shall use weights_ of 69.22%
residential and 30.78% business as input values in its Loop Model.

13.  For customers served by IDLC technology, BST shall offer an unbundled
loop which will permit end users to obtain the same% level of performance as that offered
by IDLC. The price of such an unbundied loop shall be established so that it is no more -
than the equivalent of the loop and port cost associated with an IDLC connection, plus, if

supportable, any reasonable provisioning cost consistent with the Act, the Eighth Circuit

Court of Appeals’ decision in Iowa Utilities Bd. et al v. F.C.C, 120 F.3d 753 (8th Cir.

1997, and all decisions in this proceeding.

14 The price of the switched port shall inblude all feat;ares BST shall amend
its switched cost studies in the following manner: ( 1) use the output from the marginal
mode of SCIS/MO, (2) recalculate switched usage charges per minute of use using the
following formula: Total switched investments, less nontraﬂic sensitive line termination
and getting started investments, divided by mmutes equlvalcnt of busy hours CCS; (3)
change vendor dlscounts used as inputs in the BST swm:hed cost studxes to the
percentages given on line 6, page 19 of Ms, Petzinge'r’s pre-filed rebuttal testimony; and

1
1

(4) assume 70.38% IDLC and 29.62% analog line te‘nm'nqtions in calculating switching

39



port costs, Additionally, the price of the switched } port shall include all features with no
additional charges, specifically no “glue” charges.

15. BST’s TELRIC Calculator model shall be adjusted to reflect three 3)
other entities equally sharing aerial support structures (poles) with BST for a total of four
(4). The Hatfield model shall be adjusted to reflect one ( l)vother entity sharing the buried
distribution structures with BST for a total of two (2).

16.  For all cost models, the Operational Support Systems costs shall be
recovered from all carriers (ILEC, CLEC, etc.) in a recurring rate.  All expenses
associated with the Electronic Interfaces (development expenses, hardware equipment,
maintenance expenses associated with new systems and program enhancements to four “)
Legacy Systems) should be capitalized and recovered over the life of OSS using
depreciation lives adopted in Issue 5. A fallout rate of 7% should be used in the TELRIC
Calculator cost model.

17. Only directly assignable costs may be recovered through nourecurring
charges. All shared and common costs shall be removed from the nonrecuﬁing cost
models. All Opcrational Support Services costs shall be removed from the nonrecurring
cost models. For both cost models, Operational Support Service costs associated with all
activitics shall reflect a 7% fallout rate, Additionally, BST should modify its cost model to

reflect only three (3) minutes of work activity per order at the Local Customer Service

Center when an order falls out. There are no ordered adjustments for the recovery of

cross conncect costs. The BST cost model shall be adjusted to recover all costs associated

with testing in recurring rates. §
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18.  Disconnect costs shall be separated from installation costs and assessed at

the time of disconnection. BST shall calculate and chargé separate nonrecurring rates for
installation and physical disconnection. In a soft dial tone environment, there shall be no
physical disconnection charges.

19.  The Authority adopts the AT&T and MCI \collocation approach for
calculating the rates for physical collocation. The AT&T and MCI collocation model shall

be adjusted to increase the width of the common area spacc in- accordance with the

Standard Statc Building Code, thls would increase the width of the common "area by

fourteen inches (14") from seven feet six inches (7'6") to ‘eight feet eight inches (8'8").

20.  Parties shall file cost studies to reflect these findings within thirty (30) days
of the date of this Order.
21

Any party aggrieved by this Interim Order may file a Petition for
Reconsideration with the Authority within ten (10) days of the date of this Order.’

ATTEST:

KW ssf
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DOCKET NO. 28821
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‘ o

ARBITRATION OF NON-COSTING § PUBLIC UTILITY COMMISSEON -3
ISSUES FOR SUCCESSOR § o
INTERCONNECTION AGREEMENTS TO ~ § OF TEXAS  ™¢ =
THE TEXAS 271 AGREEMENT § ==
¢op

LW

ORDER NO. 39
ISSUING INTERIM AGREEMENT AMENDMENT

Upon consideration of the parties’ filings and discussion at the February 24, 2005, Open Meeting,
and the expiration of the Texas 271 Agreement (T2A) and T2A-based interconnection agreements
between Southwestern Bell Telephone, L.P. d/b/a SBC Texas (SBC Texas) and competitive local
exchange carriers (CLECs), the Public Utility Commission of Texas (Commission or PUC) issues the
attached interim agreement amendment to govemn parties’ confractual relationships for the period of
March 1 through July 31, 2005.! In issuing this interim agreement amendment, the Commission finds it

necessary to act to prevent a lapse in the parties’ contracts that could affect telecommunications services
to end-user customers pending the completion of this docket.

The PUC seeks to ensure that the aforementioned explrec'i agreements are made current to reflect

recent changes in law under the Federal Communications Commission’s (FCC) Triennial Review Order

(TRO) and Triennial Review Remand Order (TRRO).? The attached interim agreement amendment

represents the Commission’s preliminary determinations of the impacts of the TRO and TRRO. Parties

are not precluded from arguing the merits of these issues in Track II of this proceeding and as appropriate,
requesting relief, including, but not limited to, seeking true-up

SBC Texas is directed to issue the attached interim agreement amendment through an Accessible
Letter to all CLECs operating under the T2A, T2A-based interconnection agreements, or the contract
developed in Docket No. 24542 no later than March 4, 2005. SBC Texas is further ordered to post this

interim agreement amendment in a conspicuous location on its CLEC website, with appropriate links.

! The deadline of July 31, 2005 is the date under the current proposed procedural schedule by which parties
expect to have completed this docket and have replacement contracts in place.

? Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
Implementation of the Local Competitive Provisions of the Telecommunications Act of 1996, and Deployment of

Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01388, 96-98, 98-147,
Order, FCC 03-36 (Aug. 21, 2003) (Tviennial Review Order). .

} Unbundled Access to Network Elements and Review of the Section 251 Unbundling Obligations of

Incumbent Local Exchange Carriers, WC Docket No. 01-388 and CC Docket No. 01-388, Order on Remand, FCC
04-290 (Feb. 4, 2005) (Triennial Review Remand Order). ‘
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DOCKET NO. 28821 ORDER NO. 39

Page 2 of 2
+h
SIGNED AT AUSTIN, TEXAS the 25 dayof Februa ry 2005,
ON OF TEXAS

PAUL HUDSON, CHAIRMAN =

/%’77’ [

BARRY T. SMITHERMAN, COMMISSIONER
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INTERIM AGREEMENT AMENDMENT WITH UNE CONFORMINGITEXAS
PAGE 10F 8

INTERIM AGREEMENT AMENDMENT WITH UNE CONFORMING LANGUAGE
TO :
INTERCONNECTION AGREEMENT - TEXAS

This Interim Agreement Amendment with UNE Conforming Language is to the approved Inferconnection

Agreement entered into by and between Southwestem Bell Telephone, L.P. d/b/a SBC Texas (“SBC Texas") and
CLEC NAME (“CLEC").

WHEREAS, the original Agreement modified by way of this Amendment is the resuit of CLEC's decision to
opt into the Texas 271 Agreement (T2A") or parts thersof pursuant to Order 55 in Project 16251 dated October 13,

WHEREAS, the T2A Agreement expired October 13, 2003; and

WHEREAS, on April 11, 2003, SBC Texas delivered to CLEC a timely request to negotiate a successor
agreement to CLEC's T2A Agreement (“Notice to Negotiate™); and '

WHEREAS, Section 4.2 of CLEC's T2A Agreement provides that if either party has served a Notice to
Negotiate then, notwithstanding the expiration of the T2A Agreement on October 13, 2003, the terms, conditions and
prices of the T2A Agreement will remain in effect for a maximum period of 135 days after such expiration for
completion of negotiations and any necessary arbitrafion; and ,

WHEREAS, a series of extensions of the T2A have occurred, and the termination of the T2A occurred as of
February 17, 2005; and 1

WHEREAS, on January 23, 2004, SBC Texas filed its Omnibus Petition for Arbitration in Docket No. 28821
against all Texas CLECs with lnterppnnecﬁon agreements originally expiring on October 13, 2003, Additionally, also

Communications of Texas, Inc.; Sage Telecom of Texas, L.P.; AT&T Communications of Texas, L.P., TCG Dallas
and Teleport Communications Houston, Inc.; and CLEC Coalition.

. _WHEREAS,.Rﬁppeazamat_&sumessorjnteroonmeﬁonjgnaement Will notbe approved in the Arbitration
untii after February 17, 2005, the temmination date of CLEC's T2A Agmmgnt and

WHEREAS, pursuant to Order No. 34 in Docket No. 28821 and the Texas Public Utllity Commission's
2/10/05 ruling extending the effective date of the T2A from 217105 to 2/28/05, the Texas PUC has ordered extonsion
of the term of CLEC's T2A agreement beyond the termination date of February 17, 2005 to February 28, 2005, and
has instructed the parties to create an smendment fo incorporate its decision on TRO elements Order Addressing
Threshold Issues dated April 19, 2004 and Order Addressing Motion for Reconsideration of Threshold Issues dated
August 18, 2004 in Docket No. 28821, along with the transition periods/pricing from the FCC's TRO Remand Order,
released February 4, 2005, and schedulsd to become effective March 11, 2005. The Texas PUC has stated that the
amendment will, along with the CLEC's T2A agreement, Attachments 6-10, and the Arbitration Award on Track One
Issues In Docket No. 28821, and the Texas UNE Rate Amendment nesult'ing from the September 9, 2004 Revised

| 5
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Arbitration Award in Docket No. 28600, govem as an interim interconnection agreement approved by the Texas PUC
during the period between the TPUC-established temmination of the T2A Agreement .., February 28, 2005) and the
earler of: (i) the date a successor agreement between SBC Texas and CLEC s approved or is deemed to have been
approved by the Texas PUC: or (1) July 31, 2005; and

WHEREAS, the interim agreement wil automatically terminate the earlier of: () the date a successor
agreement between SBC Texas and CLEC is approved or is deemed to have been approved by the TPUC; o (i)
duly 31, 2005; and ful intervening law rights are available to both parties under the interim agreement
notwithstanding any language in CLEC's T24 Agreement, Aﬂachmerlws 6-10 to the contrary;

NOW, THEREFORE, in consideration of the foregoing, and the promises and mutual agreements set forth
herein, and to facifitate the orderly progress of the Arbitration to conclusion, the T2A Agreement i hereby amended,
as follows, to be effective only on an interim basls, for the purposes herein expressed, and for a finite, intetim term to
expire the earlier of (j) the date a successor agreement between SBC and CLEC is approved or is deemed to have

been approved by the TPUC; or (il) July 31, 2005; and to make full intervening law rights available to both parties:
_ |

1. The Whereas clauses contained herein are incorporated intd| this Agreement.

2. The title of the T2A Agreement is hereby changed to ‘lntéﬂm Interconnection Agreement — Texas." All
internal references to the “Agreement” are hereby changed to “Interim Agreement "

3. Sections 4.1, including Sections 4.1.1 and 4.1.2, Sections i4.2, 4.2.1 and 4.3 of the General Terms and
Conditions of the Agreement are hereby deleted in their enﬂr?ty and replaced with the following:

following approval by the TPUC and commencing on the TPUC-established termination of the T2A

Agreement February 28, 2005, and shall terminate, without any further action on the part of either

Party, the eariler of: |

4.1.1  The effective date of approval by the TPUC of a successor agreement fo the T2A or partial-
T2A Agreement(s) in the above referenced Arbitration; or

412  The date a successor agreement between SBC and CLEC is approved or is desmed to have
been approved by the TPUC; o .

413 ﬂweﬁeoﬁmdateofawﬁuenandslgnedagfeemembetweenmepalﬁesﬂmtmemtedm
Agreement is terminated: or

414 A proper request by CLEC that the Interim Agreement be terminated (subject to CLEC's post-
termination obligations, such as CLEC's payment obligation(s) and the other obligations set
forth in Section 44.0 “Survival of Obligations" of the General Terms and Conditions); or

415  Temination for any other reason, such as non-payment (as set forth in Section 10 of the

- - -Genefal-Terms -and-Conditions),-subject-to CLEC's posttermination obligations,” suchas

CLEC's payment obligation(s) and the other obligations set forth in Section 44.0 “Survival of
Obligations’ of the General Terms and Conditions; or

416  July31, 2005, i

4 Secllons 20 and 21 (‘Effecive Date’) of the General Terns and Condltons of the Agresment are deleted
in their entirety. !

|
$. Nothing in this Agreement is to be interpreted as an agreement by SBC Texas to an extension of the T2A or
any Section 271 obligations. The Interim Agreement, notwithstanding any provision to the contrary, Is not
based upon the same consideration or conditions as the T2A Agreement, and, regandiess of when this
Amendment is executed or effective, & shall not have the effect of extending the T2A Agresment, even if the

| n
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i
Agresment contained or contains, in whole or in par, provisions identical or substantially similar to

arguments related to the disposition of such issues.

Sections 1.3, 18.2, 18.3, and 30.2 of the General Terms and Conditions of the Agresment are hereby

deleted in their entirety, and replaced with the following: i
|
20 Intervening Law |

and appeal, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (‘USTA Ir); the FCC's 2003 Triennial Review Order

and 2005 Triennial Review Remand Order; and the FCC's Order on Remand and Report and Order in CC

Dockets No. 96-98 and 99-68, 16 FCC Red 9151 (2001), (tell. April 27, 2001), which was remanded in
|

WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).

|
Sections 14.1, 14.5, and 14.8 of Attachment 6; Unbundled; Network Elements are hereby deleted and
Section 1.0 (‘Introduction”) of Attachment 6: Unbundied Network Elements of the Agresment is hereby
deleted and replaced with the following: f

:
1.0 Declassified Network Elements No Longer Required !

11 JRO-Deciassifed Elements. Notwitistanding anytitg in thi Inerim Agreement, pursuant o e

unbundled network element, either alons or in combination (whether new, existing, or pre-existing)
with any other efement, service or functionality: (i) entrance facilities; (i) OCn dedicated
(i) “entorprise market" tocal circuit switching for DS1 and higher capacity switching; (v

loaps; (v) the feeder portion of the loop; (vi) any call-refated database (other than the 911 and E911
databases), that is not provisioned in connection with.CLEC's use of embedded base SBC Texas
unbundied local circuit switching {as provided in Section 1.3, below); (vii) Operator Services and
Directory Assistance that is Dol provisloned in connection with CLEC's use of embedded base SBC
Texas unbundied focal Gircuit switching (as provided in Section 1.3 below); (vilf) Shared Transport
and SS7 signaling that is not provisioned in connection with CLEC's use of embedded base SBC
Texas unbundied local circult switching (as provided in Section 1.3 below); (ix) packet switching,
including routers and DSLAMs: (x) the packetized bandwidth, features, functions, capabilities,
electronics and other equipment used to transmit packetized information over hybrid loops (as
defined in 47 C.F.R. § 51.315(a)(2)), including without limitation, xDSL-capable fine cards installed
in digital loop carrier (*'DLC’) systems or equipment used o provide passive optical networking
(‘PON") capabilities; (xi) fiber-to-the-home Loops and fiber-fo-the-curb Loops (as defined in 47
CF.R. § 51.318(a)(3)) CFTTH Loops® and *FTTC Loops"), except to the extent that SBC Texas
has deployed such fiber in paralle! to, or in replacement of, an existing copper loop facility and
elects to retire the copper loop, in which case SBC Texas will provide nondiscriminatory access to
a 684 kitobits per second transmission path capable of volce grade service over the FTTH Loop or

|

| D
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FTTC Loop on an unbundled basis to the extent required by terms and conditions in the
Agreement. !

1.1.1 SBC Texas will provide written notice to CLEC of its intention to discontinue the provision of one or
more of the TRO-Declassified Elements identified in Section 1.1, above under the Agreement.
During a transitional period of thirty (3Q) days from the date of such notice, SBC Texajs agrees to

1111 Upon receipt of such writien notice, CLEC will cease new orders for such network

11411 During such 30-day transitional period, the following options are avallable to
CLEC with regard to the network element(s) identified in the SBC Texas
notice, including the combination or other arrangement in which the network
element(s) were previously provided: :

() CLEC may issue an LSR of ASR, as applicable, to seek disconnection
or other discontinuance of the network element(s) and/or the
combination or other amangement in which the element(s) were
previously provided; or !

i (i) SBC Texas and CLEC may agree upon another service amrangement

- (e.9. via a separate agreement at market-based rates or resale), or may
egree that an analogous resale service or access product or service
may be substituted, if available. i

ithstanding anything to the contrary in the Agreement, including anyamendmentstomel\gmemem,atme
end of the thirty (30) day transitional period, unless CLEC has submitied a disconnect/discontinuance LSR or
ASR, as applicable, under subparagraph (i), above, and i CLEC and SBC Texas have falled to reach
agreement, under subparagraph (i, above, as to 3 substitute service amangement or element, then SBC Texas
will convert the subject element(s), whether alone or in combination with or as part of any other amangement to
an analogous resale or access service or amangement, if available, at rates applicable to such analogous
service or-amrangement: - ST T T e et T [Tt

|
1

1.2 Q Remarid Order - Declassified High-Capac and Dedicated Transport Elements No
Longer Required. Notwithstanding anything in the Agreement, effective March 11, 2005, pursuant
to Rule 51.319(a) and Rule 51.319(e) as set forth in the TRO Remand Order, the following high-
capacity loop and dedicated transport elements are no fonger required to be provided by SBC

o Dark Fiber Loops; C

¢ D81 Loops or DS3 Loops in excess of the caps or to any building served by a wire center
described in Rule 51 319(a)(4) or 51.319(a)(5), as set forth in the TRO Remand Order, as
applicable; . :

(v
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i

* DS1 Dedicated Transport or DS3 Dedicated Transport in excess of the caps or between
any pair of wire centers as described in Rule 51.319(e)(2)(it) or 51.319(e)(2)(ili), as set
forth in the TRO Remand Order, as applicable; and/or !

o Dark Fiber Dedicated Transport, between any palr of wire centers as described in Rule
51.319(e)(2)(iv), as set forth In the TRO Remand Order. '

!

The above-isted element(s) are referred to herein as the *Affected Loop-Transport Elemem(s).'

121 After March 11, 2005, pursuant fo Rules 51.319(a) and (g), as set forth in the TRO
Remand Order, SBC Texas shall continue to provide unbundled access to the Affected
Loop-Transport Element(s) to CLEC, if and as provided by Attachment 6: UNE, only for
CLEC to serve its embedded base. “Embedded base" shall refer only to Affected Loop-
Transport Element(s) ordered by CLEC prior to March 11, 2005. The price for the
embedded base Affected Loop-Transport Element(s) shall be the higher of (A) the rate
CLEC pald for the embedded base Affected Loop-Transport Element(s) as of June 15,
2004 plus 15% or (B) the rate the state commission has established or establishes, if any,
between June 16, 2004 and March 11, 2005 for the Affected Loop-Transport Element(s),
plus 15%. CLEC shall be fully liable to SBC to pay such pricing under the Agreement,

- including applicable terms and conditions setting forth damages, interest, and/or late

1RO Remand Order — Mass Market ULS/UNE-P — Notwithstanding anything in the underlying
Agreement, effective March 11, 2008, pursuant to Rule 51.319(d) as set forth in the TRO Remand
Order, Mass Market Local Circuit Switching, whether alone, in combination (as with UNE-P), or
atherwise, is no longer required o be provided by SBC on an unbundied basis under the
Agreement. Pursuant to the TRO Remand Order, “Mass Market” Local Circuit Switching means
unbundled local circuit switching amangements used to serve a customer at less than the DSt
capactty level (e.g., 23 or fewer Local Circuit Switching DSO ports or the equivalent sﬁvitching
capacity). ' i

1.3.1  After March 11, 2005, pursuant to Rule 51.3}9(d)(2)(ii|). as set forth in the TRO Remand
Order, SBC shall continue to provide unbupdled access to Mass Market Local Circuit
Switching/UNE-P to CLEC, if and as provided by Attachment 6: UNE, only for CLEC to

. ..2004 plus one dollar or (B) the rate the state commission has established or establishes f
- Tany, bétween June 16, 2004 and March 11, 2005 for the Mass Market Local Circult
SwitchingfUNE-P, plus one dollar. CLEC shall be fully liable to SBC to pay such pricing
under the Agreement, including applicable terms and conditions setting forth damages,
interest, and/or late payment charges for failure to comply with payment . torms,
notwithstanding anything to the contrary in the undertying Agreement. -

1.3.2  Consistent with Paragraphs 199 and 216 of the TRO Remand Order, which recognize that
CLECs must have time to transition their embedded customer-base that s served using
Mass-Market Local Circuit Switching and UNE-P combinations to other facilities, including
self-deployed switching and UNE foops, CLEC shall not be prohibited from ordering and
SBC shall provision () additional UNE-P access lines to serve CLEC's embedded

7

|
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customer-base and (i) moves and changes in UNE-P access lines to servé CLEC's
embedded customer-base during the time m this Amendment is in effect, l
14 Consistent with Paragraph 100 of the TRO, Remand Order, CLEC shall have the right to
vertfy and challenge SBC's identification of fiber-based collocation arrangements in the
listed Tier 1 and Tier 2 wire centers as part of Track 2 of the Arbitration. !

|
|

14.1  If the PUC determines that SBC's identification of fiber-based collocation arrangements is -
in ervor and if the correction of such error results in change to one or more wire center's
classification as a Tier 1 or Tier 2 wire center, the rates pald by CLEC for High-Capacity
Loops and Transport shall be subject to true-up. , '

15 Consistent with Paragraph 234 of the TRO Remand Order, and recognizing. that the
designation of wire centers as Tier { and Tier 2 is dependent on facts not within CLEC's
knowledge or control, CLEC shall undertake a reasonably diligent inquiry and shal self-
certify, based on that inquiry, that its request fora High-Capacity Loop and/or Transport is
consistent with the requirements of the TRO Remand Order. SBC shall provision the
requested High-Capacity Loop andior Transport according to standard provisioning
intervals and only after provisioning may it challenge CLEC's ability to obtain the High-
Capacity Loop and/or Transport. |

151 ifitis subsequently determined that the CLEC's request for a High-Capacity Loop and/or
Transport is inconsistent with the requirements of the TRO Remand Order, the rates paid
by CLEC for High-Capacity Loops and Transport shall be subject to true-up.

; t
152 Consistent with footnote 524 of the TRO Remand Order, High-Capacity Loops no longer

subject to unbundling under Section 251, shall be subject to frue-up to the applicable
transition rate. , !

16 Consistent with Paragraph 133 of the TRO Remand Order, CLEC shall have the right to
retain and obtain dark fiber transport &s an unbundied network element under Section 251
only on routes for which the wire center on oneepdis neither Tier 1 nor Tier 2. -

CONVERSIONS: CLEC shall have the right to order and SBC shall provision conversions of
special access setvices fo UNEsandUNECombhaﬁomdmingmeﬁmemlsAmendmntish
effect; provided however, that CLEC (1) safisfies the tests set out in Paragraphs 591 through 599
of the TRO and (2) the UNE or the UNE Combination requested is not subject to any of the
transition plans Iidentified in the TRO Remand Order.’ That Is, CLEC may not seek to request the
conversion of a spectal access circuit to a UNE or UNE combination unless the UNE itself or each

-of the-UNEs sought to-be combined-is-ordered to-begprovldedﬁn an unbundled-basis ifﬁuge TRO

Remand Order.

COMMINGLED ARRANGEMENTS: CLEC shall have the right to order and SBC shall pWslon

the following commingled arangements consisting -of the following High-Capacity Loops and
Transport required to be unbundled under Section 251 or subject to the transition pian set out in
the TRRO: : .

|
!

(@)  UNEDS1 loop connected to: ;
{

|
t
|
1
{
t
|
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(1) a commingled wholesale/special laccess 3/1 mux and DS3 or higher capacity
interoffice transport:t |

|
(2 a UNE DS1 fransport which is then connected to a commingled

|

wholesale/special acosss 31 mux and DS3 or higher capacity 'interoffice
transport; ;
(3 acommingled wholesale/special access DS1 transport.

(b) UNE DS1 transport connected to: 1

(1) a commingled wholesale/special access 3/ mux and DS3 or highqf capaclty
interoffice transport. :

{c)  UNEDSS3 transport connect to: : !
(1) a commingled wholesalefspecial access higher capacity interoffice transport.

181 SBC and CLEC shall establish and agree to a manual ordering process for the
commingled arrangements identified in 1.6 above no later than 10 business days following the
effective date of this Amendment. Commingled arrangements ordered by CLEC using the agreed-
upon manual ordering process shall be provisioned within the provisioning intervals already
established by SBC for the wholesale sefvice(s) with, which CLEC requests a UNE be commingled.

i |
182  SBC shall charge the rates for UNEs {or UNE combinations) that are commingled with
facilities or service obtained at wholesale (including, for example, special access services) on an

element-by-element basis, and such wholesale facilifies and services on a facllity-by-facility,
service-by-service basis. ‘ ) :

183  The Parties agree that the list of commingled ammangements identified in 1.6 above is not a
complete list of all commingled amangements that ulimately may be made avallable to CLEC
following the conclusion of Track 2 of the Arbitration.  The Parties’ disputes regarding the
availability of other commingled arrangements as well as the process and procedures for ordering
commingled arrangements are part of Track 2 of the Arbitration. i

8. TO THE EXTENT THE UNDERLYING AGREEMENT INCLUDES LINE SHARING PROVISIONS INCLUDE THE

FOLLOWING: The following provisions are hereby added to the Agreement specific to the High Frequency
Portion of the Loop® (*HFPL"): :

action which modifies the FCC's HFPL grandfather clause established in its Triennial Review Order
and as to New End-Users, the eatlier of: (1) and (2) immediately above: or (3) October'2, 2006.

f

1 “Higher capacity interoffice transport” must include any technology that is offered or made available with thatitransport

on a regular or routine basis, e.g., SONET. This requirement applies to &ll references to “higher capacity interoffice transport” in
this Saction 1.6. , .

q
i
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Beginning October 2, 2006, SBC Texas shall have no obligation to continue to provide the HFPL
for CLEC to provide xDSL-based service to any New End-Users that CLEC began providing xDSL-
based service to over the HFPL on or after October 2, 2003 and before December 3, 2004, Rather,
effective October 2, 2006, CLEC must provide xDSL-based service to any such new; end-user
customer(s) via a line splitting amangement, over a stand-alone xDSL Loop purchased from SBC
Texas, or through an altemats amangement, if any, that the Parties may negotiate. Any references

to the HFPL being made avallable as an unbundled network element or “UNE” are hereby deleted
from the underlying Agreement. ; ;

Except as prohibited or otherwise affected by the interim Order, nothing in this Amendment shall affect the
general application and eflectivaness of the Interim Agreements ‘change of law," “intervening law’,
“successor rates" and/or any other similar provisions and/or rights under the Interim Agreement. The rights
and obligations set forth in this Amendment apply in addition to any other tights and obligations that may be
created by such intervening law, change in taw or other substantively similar provision. |

assumes) that a UNE must be provided by SBC Texas, elements affected by Section 1.0 *Declassified
Elements No Longer Required” are, nonetheless, not required to be provided, except to the limited extent
set forth in Section 1.0 “Elements No Longer Required” and in such case, any rates for Elements No Longer
Fequired under the Agreement shall be deemed removed from the Pricing Schedule to the Agreement.

This Amendment may require that certain sections of the Agreement shall be replaced and/or modified by
the provisions set forth in this Amendment including without Eimitation certain sections not explicitly identified

.Nothing in this Amendment shall be deemed to affect the right of a Party to exercise any rights it may have

under the Interim Agreement including, without limitation, its intervening taw rights, any rights of termination,
andfor any other rights avallabie to either Party under the Interim Agreement, !

Although It is not necessary to give effect o the terms and condiions of this Amendment, including pricing

-~ Pprovisions, upon-writien request of-either Party, the Partiesmay amand-any and alHntérim Agréement fétes

and/or pricing schedules to formally conform the Interim Agresment to reflect the terms ang conditions of
this Amendment. . |

or invalidated any order, rule, regulation, decision, ordinance or statute tssued by the Texas PUC, the FCC,
any court or any other govemmental authority related fo, conceming, or that may affect SBC Texas's
obligations under the Interim Agresment, this Amendment, any applicable SBC tariff, or applicable law,

0
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PERFORMANCE MEASURES and REMEDY PLAN: The performance measures and the existing remedy
plan contained in the T2A for ordering, provisioning and maintenance shall apply to all High-Capacty Loops
and Transport, and all Mass-Market Switching/lUNE-P access lines during the period in which this
Amendment is effective. f |

+

16. In entering into this Amendment, neither Party is waiving, and each Party hereby expressly reserves, ény of the

rights, remedies or arguments it may have at law or under the intervening law or regulatory change provisions in
the underlying Agreement (including infervening law rights asserted by elther Party via written notice predating
this Amendment) with respect to any orders, decisions, legislation or proceedings and any remands thereof,
including, without limitation, the following actions, to the extent the Parties have not yet fully incorporated them
into this Agreement or which may be the subject of further govemment review: Verizon V. FCC, et &l,535 U.S.
467 (2002); USTA, et. al v. FCC, 290 F.3d 415 (D.C. Cir. 2002) and following remand and appeal, USTA v. FCC,
359 F.3d 654 (D.C. Cir. 2004); the FCC's Triennial Review Order (rel. Aug. 21, 2003) including, without
fimitation, the FCC's MDU Reconsideration Order (FCC 04-191) (rel. Aug. 9, 2004) and the FCC's Order on
Reconsideration (FCC 04-248) (rel. Oct. 18, 2004); the FCC's Triennial Review Remand Order (rel. Feb. 4,
2005}, WC Docket No. 04-313: CC Docket No. 01-338; and the FCC's Order on Remand and Report and Order
in CC Dockets No. 96-98 and 99-68, 16 FCC Red 9151 (2001), (rel. April 27, 2001), which was remanded in
WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). The Parties further acknowledge and agree that this

i

Amendment is to qﬁectuate an Interim Agreement for a finite period of time to afford the Texas PUC and the

aritrated provisions; and (i) portions of the Interim Agreement are the result of CLEC's prior decision to opt into
the T2A Agreement or parts thereof: that no aspectiprovisions of this Interim Agreement qualify for portabifity into
Winols or any other state under 220 ILCS 5/13-801 (b) ("linois Law™), Condition 27 of the Merger Order issued by
the lllinois Commerce Commission in Docket No. 98-0555 ("Condition 27°) or any other state or federal statute
regulation, order or lega! obligation (collectively *Law"), if any.
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PROPOSED ORDER ON CLARIFICATION s |

This Order clarifies Order No. 39' regarding the Interim Agreement Amendment
applicable to the Texas 271 Agreement (T2A) and T2A-based interconnection agreements
between Southwestern Bell Telephone, L.P. d/b/a SBC Texas (SBC Texas) and competmve local

exchange carriers (CLECs). ; :

The Commussion clarifies its intent that, as used in‘: sections 1.3.1 and 1.3.2 of the: Interim
Agreement Amendment,” “embedded base” or “embedcfled customer-base” refers to I'existing
customers rather than existing lines. The Trienmal Revzg;ew Remand Order (TRRO)® preserved
mass market local circuit switching during the transition period for the embedded custor;ner base
of UNE-P customers, requiring that “incumbent LECs must continue providing access to mass
market local circuit switching . . . for the competitive L;EC to serve those customers ‘;until the

incumbent LECs successfully convert those customers to the new arremgements.i”4 The

Commission notes that the confhicting interpretations of “embedded customer-base” will be an
issue in Track II of this proceeding. However, until a,!ﬁnal determination of this iséue, SBC
Texas shall have an obligation to provision new UNE-P lines to CLECs’ embedded customer-
base, including moves, changes and additions of UNE-P lines for such customer bas'e at new

physical locations. Any price differential for which SBC Texas may seek true-up shall be
i
j

addressed in Track II or a subsequent proceeding. II

Further, the Commission notes that in view c?'f the FCC’s February 4, 20;05, letter
requesting ILECs to designate wire centers as Tier 1 and Tier 2, Sections 1.5 and 1.5.1 of the

| 1
Interim Agreement Amendment may require clarification.’ Accordingly, the Commission
{

[
I

|
! Order No. 39, Issuing Interim Agreement Amendment (Feb 25, 2005). :
2 Order No. 39, Issuing Intenm Agreement Amendment at 7 (Feb 25, 2005). .’

3 Unbundled Access to Network Elements and Review of the Section 251 Unbundhng Obligations of
Incumbent Local Exchange Carriers, WC Docket No. 01-388 and CC Docket No. 01-388, Order on Remand, FCC
04-290 (Feb. 4, 2005) (Triennial Review Remand Order) ; .

* Trienmal Review Remand Order at para. 216 .
* Order No. 39, Issuing Interim Agreement Amendment at :8 (Feb 25, 2005).

4
t
5
!
i
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clarifies that, unless the FCC approves the list of wire centers designated by SBC Texas in its
February 18, 2005 filing, paragraph 234 of the TRRO allows CLECs to self-certify their
eligibility for dedicated transport and high-capacity loops and requires ILECs to provision'the
UNE before submitting any dispute regarding eligibility for the UNE. However, if the FCC
approves the wire centers identified by SBC Texas, the PUC clarifies its intent that the FCC’s
determination shall be dispositive of the disputes regarding eligibility for the UNEs.

SBC Texas shall provide a copy of this Order to those CLECs to which SBC Texas sent
the February 11, 2005 Accessible Letters regarding the circumstances in which it intends to deny
access to those UNEs addressed in this Order.

SIGNED AT AUSTIN, TEXAS the day of 200s.

PUBLIC UTILITY COMMISSION OF TEXAS

JULIE PARSLEY, COMMISSIONER °

PAUL HUDSON, CHAIRMAN

BARRY T. SMITHERMAN, COMMISSIONER

P \I_FTA proceedings-Arbitrations\28 X XX\28821\Orders\28821-Proposed Order on Clanfication Revised doc




In the Matter of the Emergency Petition of
LDMI Telecommunications, Inc., MCImetro
Access Transmission Service, LLC, and
CoreComm Newco, Inc. for a Declaratory
Ruling Prohibiting SBC Ohio from
Breaching its Existing Interconnection
Agreements and Preserving the Status Quo
with Respect to Unbundled Network
Element Orders.

In the Matter of the Petition of XO
Communications Services, Inc., for an
Emergency Order Preserving the Status
Quo and Prohibiting Discontinuance of
Certain Unbundled Network Element

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

)
)
;
)  Case No. 05-298-TP-UNC
)
)
)
)

Case No. 05-299-TP-UNC

Services.
ENTRY
The Commission finds:
(1)  On February 4, 2005, the Federal Communications Commission

(FCC) released its Order on Remand (TRRO) in CC Docket No.
01-338 in response to certain issues that had been vacated and
remanded in part back to the FCC by the D.C. Circuit Court in
United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004)
(USTA 1) cert. denied, 125 S.Ct. 313, 316, 345 (2004). Among
other things, the FCC in the TRRO put into place new rules
applicable to incumbent local exchange carriers’ (ILECs’)
unbundling obligations with regard to mass market local
circuit switching, high-capacity loops and dedicated interoffice
transport.

Recognizing that it had removed significant unbundling
obligations, the FCC directed that, for the embedded customer
base, a transition period and transition pricing would apply
during which the impacted competitive local exchange carriers
(CLECs) would be able to continue purchasing the involved
unbundled network elements. During the transition period,
the ILECs and the CLECs were directed to modify their
Interconnection agreements, including completing any change
of law processes to perform the tasks necessary for an orderly
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transition to alternative facilities or arrangements. The FCC

determined the effective date of these new rules to be March 11,
2005.

On February 11, 2005, SBC made available on its CLEC website
five accessible letters through which the company outlined the
manner in which each of the SBC ILECs would implement the
provisions of the FCC'’s new rules adopted in the TRRO.

On March 4, 2005, MCImetro Access Transmission Services,
LLC, LDMI Telecommunications, Inc. and CoreComm Newco,
Inc. filed a petition (Case No. 05-298-TP-UNC) and a motion for
emergency relief seeking a declaratory ruling prohibiting SBC
Ohio from breaching its existing interconnection agreements
and preserving the status quo with respect to unbundled
network element orders. Similarly, on that same day, XO
Communications Services, Inc. filed its own petition (Case No.
05-299-TP-UNC) seeking an emergency order preserving the
status quo and prohibiting discontinuance of certain
unbundled element (UNE) services.

The joint petitioners assert that, in order to avoid suffering
irreparable damage to their businesses, the Commission must
issue a directive no later than March 10, 2005, requiring SBC
Ohio to continue accepting and processing the joint petitioners’
orders for the UNE-platform, including moves and adds, to the

" joint petitioners’ existing embedded customer base, as well as

orders for DS1 and DS3 loops or transport, and dark fiber
pursuant to the rates, terms and conditions of their respective
interconnection agreements. The joint petitioners further
request that SBC Ohio be directed to comply with the change of
law provisions of the respective interconnection agreements
regarding implementation of the TRRO. As a final matter, the
joint petitioners request that the negotiation process
contemplated as part of the change of law provisions in the
interconnection agreements include the provisions of the TRRO
and of the Triennial Review Order that are more favorable to
the joint applicants.

SBC Ohio filed responses opposing the joint petitioners’
petitions for emergency relief and preserving the status quo on
March 8, 2005.

—— s w
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The Commission finds that the petitions filed by the joint
applicants should be granted in part and denied in part. The
FCC very clearly determined that, effective March 11, 2005, the
ILECs unbundling obligations with regard to mass market local
circuit switching, certain high-capacity loops, and certain
dedicated interoffice transport would no longer apply to serve
new customers. Just as clearly, however, the FCC also
envisioned that, for the embedded customer base, a transition
period would apply during which the FCC expected the parties
to negotiate and adopt modifications to their interconnection
agreements. In addition, the FCC recognized that access to
certain UNEs addressed in the TRRO would still be nece

in order to serve the CLECs’ embedded base of end-user
customers.

In paragraph 233 of the TRRO, the FCC stated that:

We expect that incumbent LECs and competing
carriers will implement the 'Commission’s
findings as directed by section-252 of the Act.
Thus, carriers must implement changes to their
interconnection agreements consistent with our
conclusions in this Order. We note that the
failure of an incumbent LEC or a competitive
LEC to negotiate in good faith under section
251(c)(1) of the Act and our implementing rules
may subject that party to enforcement action.
Thus, the incumbent LEC and competitive LEC
must negotiate in good faith regarding any rates,
terms, and conditions necessary to implement our
rule changes. We expect that parties to the
negotiating process will not unreasonably delay
implementation of the condusions adopted in
this Order. We encourage the state commissions to
monitor this area closely to ensure that parties do not
engage in unnecessary delay. (Emphasis added).

Paragraph 233 dlearly indicates that the FCC did not
contemplate that ILECs would unilaterally dictate to CLECs the
changes to their interconnection agreements necessary to
implement the FCC’s findings in the TRRO. Just as clearly, this
Commission was afforded an important role in the process by
which ILECs and CLECs resolve their differences through good
faith negotiations. Moreover, the Commission was specifically
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encouraged by the FCC to monitor implementation of the
accessible letters issued by SBC to ensure that the parties do not
engage in unnecessary delay.

The centerpiece of the FCC‘s TRRO is the negotiation process
envisioned to take place during the transition period to move
the CLECs embedded customer base onto alternative facilities
or arrangements. To date there have been few negotiations
between SBC Ohio and the joint petitioners that would lead to
interconnection agreement amendments that conform to the
FCC’s TRRO. Therefore, in order to afford the parties
additional time to negotiate the applicable interconnection
agreement amendments necessary to transition the CLECs
embedded customer base as contemplated by the TRRO, SBC
Ohio is directed to continue processing CLEC orders for the
embedded base of unbundled local circuit switching used to
serve mass market customers until no later than May 1, 2005.
Accordingly, SBC Ohio is directed to not unilaterally impose
those provisions of the accessible letters that involve the
embedded customer base until the company has negotiated
and executed the applicable interconnection agreements with
the involved CLECs. During this negotiation window, all
parties, both ILECs and CLECs, are instructed to negotiate in
good faith interconnection agreement amendments to
implement the FCC-ordered rule changes. Staff is empowered
to work with the parties to ensure that meaningful negotiations
take place consistent with the FCC’s directive to monitor the

negotiation process to ensure that the parties do not engage in
unnecessary delay.

It is, therefore,

ORDERED, That the petitions filed on March 4, 2005, are granted in part and denied .
In part in accordance with finding 5. Itis, further, \
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ORDERED, That a copy of this entry shall be served upon MCImetro Accessii
Transmission Services, LLC, LDMI Telecommunications, Inc., CoreComm Newoo, Inc., XO |

Communications Services, Inc., SBC Ohio, their respective counsel and upon all other |
parties of interest in this matter. :

THE PUBLIC COMMISSION OF OHIO ’
i
< A !
CATan R Schriber, Chairman |
_/S Zi Judith ; Jones :
dl. n Clarence D..Rbgwers, Ir. .
JR)/ct |
Entered in the Journal
MR 09 2005 | Z
Rene¢ J. Jenkins
Secretary
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COMPLAINT OF INDIANA BELL TELEPHONE

COMPANY, INCORPORATED D/B/A SBC INDIANA UTILITY
INDIANA FOR EXPEDITED REVIEW OF A REGULATORY COMMISSION
DISPUTE WITH CERTAIN CLECS REGARDING CAUSE NO. 42749

ADOPTION OF AN AMENDMENT TO
COMMISSION APPROVED
INTERCONNECTION AGREEMENTS

S’ N/ N’ N N o

You are hereby notified that on this date the Presiding Officers in this Cause make
the following Entry:

1. Background. On February 25, 2005, the following competitive local
exchange carriers (“CLECs”) and Respondents in this proceeding: Acme
Communications, Inc., eGIX Network Services, Inc., Cinergy Communications
Company, Midwest Telecom of America, Inc., MClImetro Access Transmission Services
LLC, MCI WorldCom Communications, Inc, Intermedia Communications, Inc., Trinsic
Communications, Inc., and Talk America Inc. (collectively “Joint CLECs”) filed a Joint
Motion for Emergency Order Preserving Status Quo for UNE-P Orders (“Motion™) with
the Indiana Utility Regulatory Commission (“Commission™). The Motion asserts that the
Complainant in this Cause, Indiana Bell Telephone Company, Incorporated d/b/a/ SBC
Indiana (“SBC Indiana™), which is an incumbent local exchange carrier (“ILEC™), has
stated that it intends to take action on or before March 11, 2005, to reject Joint CLECs’
unbundled network element platform’ (“UNE-P”) orders. Such action, according to the

1- Joint CLECs, will cause them irreparable harm and will breach SBC Indiana’s currently
effective, Commission-approved interconnection agreements with the Joint CLECs. The
Joint CLECs request that the Commission, on or before March 7, 2008, issue a directive
requiring SBC Indiana to (1) continue accepting and processing the Joint CLECs’ UNE-P
orders, including moves, adds, and changes to the Joint CLECs’ existing embedded
‘customer base, under the rates, terms and conditions of their respective interconnection
agreements and (2) comply with the change of law provisions of the interconnection

agreements in implementing the Federal Communication Commission’s (“FCC’s™)
Triennial Review Remand Order (“TRRO™) .2

! The unbundled network ele‘ment platform consists of a complete set of unbundled network elements (local

circuit switching, loops and shared transport) that a CLEC can obtain from an ILEC in order to provide an
end-to-end circuit.

2 Order on Remand, In re Unbundled Access to Network Elements, WC Docket No. 04-313, CC Docket
No.01-338, 2005 WL 289015 (FCC Feb. 4, 2005).



Based on Joint CLEC’s allegation that an emergency situation exists, a Docket
Entry was issued on March 1, 2005, that modified the times, as found in 170 IAC 1-1.1-
12, for SBC Indiana to file a Response to the Motion and for Joint CLECs to file a Reply

to a Response. A Response and a Reply were timely filed on March 2 and March 4,
2005, respectively.

The Motion is in response to a statement in recent SBC Indiana Accessible Letters
to Joint CLECs that, beginning March 11, 2005, SBC Indiana will no longer accept UNE-
P orders. According to SBC Indiana, its plan to no longer accept UNE-P orders
beginning March 11, 2005, is in compliance with that part of the FCC’s February 4, 2005
TRRO which states that, as of the effective date of the TRRO (March 11, 2005), CLECs
are not permitted to add new UNE-P arrangements using unbundled access to local
circuit switching. Joint CLECs argue that such action by SBC Indiana would be a

unilateral action in violation of SBC Indiana’s interconnection agreements with the Joint
CLECs.

2. Joint CLECs’ Position. Joint CLECs point to the provision in each
interconnection agreement that requires SBC Indiana to provide UNE-P to the CLEC at
specified rates. Joint CLECs further state that any modification to an interconnection
agreement made necessary by a change in law requires adherence to each agreement’s
specified change of law process which typically includes notice, negotiation and, if
necessary, dispute resolution. Therefore, according to the Joint CLECs, SBC Indiana is
required to continue to provide UNE-P to the Joint CLECs until such time as each

agreement’s change of law process has been fulfilled with respect to the change of law
directive in the TRRO.

Joint CLECs contend that adherence to change of law processes will be
substantive undertakings with respect to the TRRO's ruling that ILECs are no longer
required to provide unbundled switching, because SBC Indiana is under obligations
independent of Sections 251/252 of the federal Telecommunications Act of 1996° (“Act™)
to provide UNE-P to the Joint CLECs. Joint CLECs posit that, notwithstanding the
TRRO’s finding that ILECs are no longer required to make UNE-P available to CLECs,
State statute and prior Commission Orders, Section 271 of the Act, and the
SBC/Ameritech Merger Order* require SBC Indiana to continue to make UNE-P
available to the Joint CLECs. The Joint CLECs also argue that the TRRO itself requires

carriers to implement the findings in the TRRO by implementing appropriate changes to
their interconnection agreements.

Joint CLEC:s point not only to the terms of their interconnection agreements and
language in the TRRO as requiring adherence to the requisite change of law provisions,
but also to our January 21, 2005 Docket Entry in this Cause that, in denying certain
Motions to Dismiss filed by certain CLEC Respondents, stated we would require factual

* The 1996 Act amended the Communications Act of 1934, 47 U.S.C. § 151 et seq.

* Applications of Ameritech Corp. and SBC Communications Inc. For Consent to Transfer Control, 14 FCC
Red 14712 (1999).
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evidence relevant to each interconnection agreement’s change of law provisions in order
to determine if Commission intervention was an appropriate remedy. Joint CLECs
conclude that it is appropriate for the Commission to preserve the status quo as to all of
the issues raised in the applicable Accessible Letters by requiring SBC Indiana to engage
in the relevant change of law processes that are mandated by the parties’ interconnection

agreements, by the FCC in the TRRO, and in our January 21, 2005 Docket Entry in this
Cause.

3. SBC Indiana’s Position. SBC Indiana contends that the language of the
TRRO is unambiguous and even repetitive in its express forbiddance of new UNE-P
orders as of March 11, 2005. SBC Indiana claims, therefore, that the provisions of the
Accessible Letters that are the subject of Joint CLECs’ Motion are merely SBC Indiana’s
plan to implement, and are in full compliance with, the TRRO. SBC Indiana further
argues that implementation of the FCC’s clear prohibition against new UNE-P as of

March 11, 2005, does not require negotiations between carriers that have entered into
interconnection agreements.

SBC Indiana also contends that the Commission lacks jurisdiction to stay an
action of the FCC; that only the FCC itself or a federal court of appeals has such
Jurisdiction. As a result, according to SBC Indiana, any dispute with the FCC’s bar on
continued access to UNE-P as of March 11, 2005, must come as a challenge to the FCC
order itself and not SBC Indiana’s planned implementation of it.

4. The TRRO. In a further attempt to adopt rules implementing the Act’s
tequirement that the FCC determine those unbundled network elements to which CLECs
“at a minimum” need access in order to compete, the FCC issued its Triennial Review
Order’ (“TRO”) on August 21, 2003. Among other things, the TRO found that CLECs
were competitively impaired without unbundled access to ILECSs’ circuit switching for
the mass market. The FCC determined that this impairment was primarily due to delays
and other problems associated with ILECs’ hot cut® procésses. Accordingly, all state
commissions, including this Commission, were directed to either determine that there
was no such impainment in a particular market or develop a “batch” hot cut process that
would efficiently provision multiple CLEC orders for circuit switching. As a result, this
Commission initiated three Causes to address the directives of the TRO, including one
proceeding devoted to developing a batch hot cut process.

Major parts of the TRO were almost immediately challenged in the Federal
District Court of Appeals for the D.C. Circuit, which eventually vacated major portions
of the TRO. In the end, appeals to the U.S. Supreme Court to reverse the D.C. Circuit
were unsuccessful. Among other findings, the D.C. Circuit vacated the rules that allowed
states to conduct impairment analyses and the FCC’s national finding of impairment for

3 Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, Review of the
Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Red 16978 (2003).

® The physical process by which a customer is removed from the switch of one carrier and added to the
switch of another carrier is referred to as a “hot cut.”



mass market switching. The Court remanded those vacated parts of the TRO back to the

FCC to make findings consistent with the Court’s determinations. The result of that
remand is the FCC’s TRRO.

5. The TRRO’s Reasoning for Eliminating UNE-P. In ruling to eliminate

UNE-P, the FCC determined, based on the record developed during the TRO remand
proceeding, that CLECs:

- . . . not only have deployed a significant, growing number of their.own
switches, often using new, more efficient technologies such as packet
switches, but also that they are able to use those switches to serve the mass
market in many areas, and that sirnilar deployment is possible in other
geographic markets. Additionally, we find that the BOCs have made
significant improvements in their hot cut processes that should better
situate them to perform larger volumes of hot cuts (“batch hot cuts™) to the
extent necessary. We find that these factors substantially mitigate the
Triennial Review Order’s stated concemns about circuit switching
impairment. Moreover, regardless of any limited potential impairment
requesting carriers may still face, we find that the continued availability of*
unbundled mass market switching would impose significant costs in the
form of decreased investment incentives, and therefore we conclude not to
unbundled pursuant to section 251(d)(2)’s “at a minimum” authon'ty.7

The FCC elaborated on its concern that unbundling of mass market circuit

switching has created a disincentive for CLECs to invest in facilities-based competition,
by stating:

Five years ago, the Commission [FCC] expressed a preference for
facilities-based competition. This preference has been validated by the
D.C. Circuit as the correct reading of the statute. Since its inception,
UNE-P was designed as a tool to enable a transition to facilities-based
competition. It is now clear, as discussed below, that, in many areas,
UNE-P has been a disincentive to competitive LECs’ infrastructure
investment. Accordingly, consistent with the D.C. Circuit’s directive, we
bar unbundling to the extent there is any impairment where — as here —
unbundling would seriously undermine infrastructure investment and
hinder the development of genuine, facilities-based competition. . . . 'The
record demonstrates the validity of concems that unbundled mass market
switching discourages competitive LEC investment in, and reliance on,
competitive switches. . . . Competitive LECs have not rebutted the
evidence of commenters showing that competitive LECs in many markets
have recognized that facilities-based carriers could not compete with
TELRIC-based UNE-P, and therefore have made UNE-P their long-term
business strategy. Indeed, some proponents of UNE-P effectively concede
that it discourages infrastructure investment, at least in some cases. Some

"TRRO, § 199.



competitive LECs have openly admitted that they have no interest in
deploying facilities. Particularly in residential markets, facilities-based
competitive LECs have been unable to compete against other competitors
using incumbent LECs’ facilities at TELRIC-based rates, and are thus
discouraged from innovating and investing in new facilities.®

. 6. Discussion and Findings. As noted above, the Joint CLECs have argued
not only that the TRRO’s change of law with respect to unbundling mass market circuit
switching must be effectuated through the change of law provisions found in the parties’
interconnection agreements, but also that Indiana statute and prior Commission Orders,
Section 271 of the Act, and the SBC/Ameritech Merger Order independently require
unbundling. In its Response to the Motion, SBC Indiana devotes a lengthy discussion to
its refutation of each of these independent authority arguments. However, the Joint
CLECs make clear in their Reply that they are not asking the Commission to resolve the
issue of the applicability of these independent authorities. Instead, the Joint CLECs state
that they raise these other authorities to demonstrate the sort of issues that must first be

negotiated between SBC Indiana and the Joint CLECs and, if necessary, brought to
dispute resolution.

The main issue we face in ruling on the Motion is whether the requirement of the
FCC’s TRRO prohibiting new UNE-P orders as of March 11, 2005, must be effectuated
through the provisions of the parties’ interconnection agreements regarding change of
law, negotiation and dispute resolution, resulting in the possible and likely availability of

new UNE-P orders after March 10, 2005, or if the FCC’s intent is an unqualified
elimination of new UNE-P orders as of March 11, 2005.

The FCC is clear in its decision to eliminate UNE-P: “Applying the court’s
guidance to the record before us, we impose no section 251 unbundling requirement for
mass market local circuit switching nationwide.”® This determination in the TRRO is
then incorporated in the accompanying FCC rules: “An incumbent LEC is not required
to provide access to local circuit switching on an unbundled basis to requesting

telecommunications carriers for the purpose of serving end-user customers using DSO
capacity loops.”? : ‘

The one qualification that the FCC makes with respect to this clear directive is to
allow a one year transition period for existing UNE-P customers.

Finally, we adopt a transition plan that requires competitive LECs to
submit orders to convert their UNE-P customers to alternative
arrangements within twelve months of the effective date of this order. This
transition period shall apply only to the embedded customer base, and

8 1d. at gy 218, 220.
% 1d. at 9 199.

1947 CER. § 51.319(d)(2)().



does not permit competitive LECs to add new customers using unbundled
access to local circuit switching, During the twelve-month transition
period, which does not supersede any alternative arrangements that
carriers voluntarily have negotiated on a commercial basis, competitive
LECs will continue to have access to UNE-P priced at TELRIC plus one
dollar until the incumbent LEC successfully migrates those UNE-P
customers to the competitive LECs’ switches or to alternative access '
arrangements negotiated by the carriers. !

Joint CLECs do not address the ramifications of the relief sought in their Motion
vis-a-vis the stated transition directives of the TRRO. One reading of the TRRO is that
the embedded base is a snapshot of those customers being served by UNE-P, and those
customers for whom a request to be served by UNE-P has been made, as of March 10,
2005. If CLECs can continue adding new UNE-P customers after March 10, 2005,
pending modification of their interconnection agreements pursuant to change of law
provisions, how is the composition of the embedded base to be determined? We assume
Joint CLECs would contend that new UNE-P customers added after March 10, 2005,
would be added to the embedded base. If so, are these post-March 10™ customers also
subject to transitioning off of UNE-P by March 11, 2006? The Joint CLECs, however,
might consider these questions premature in light of their primary assértion, as stated in
the Motion: “Unless and until the Agreements are amended pursuant to the change of
law process specified in the Agreements, SBC Indiana must continue to accept and
provision the Joint CLECs' UNE-P orders at the specified rates.”!?

We do not find Joint CLECs’ position to be the more reasonable interpretation of
the TRRO. First, as stated earlier, the FCC is clear in its intent to eliminate UNE-P. It is
also clear that the FCC intends to eliminate UNE-P from its existing requirement to be
unbundled pursuant to section 251 of the Act. For some purposes, pursuant to sections
251/252 of the Act, interconnection agreements exist so parties can implement the
unbundling requirements of the Act. If mass market circuit switching is no longer an
element required to be unbundled pursuant to sections 251/252 of the Act, it can therefore

no longer be required to be unbundled within the context of an interconnection agreement
for the stated purposes of sections 251/252.

We also find the FCC’s language of the TRRO and accompanying rules
unambiguous as to the intent that access to UNE-P for new customers not be required
after March 10, 2005. In its clear directive to eliminate future UNE-P, and eventually
UNE-P that serves the embedded customer base, the FCC wants to ensure that existing
UNE-P customers are not abruptly removed from the network. Therefore, the FCC
creates a one-year transition period, the purpose of which is to allow CLECs to make
alternative arrangements for these customers. We read the TRRO to say that as of March
11, 2005, ILEC:s are not required, pursuant to section 251 of the Act, to accept new UNE-
P orders for new customers. In addition, as of March 11, 2006, all UNE-P customers in

" TRRO, § 195.

12 Motion, p. 10.



existence and all customer orders pending for such service as of March 10, 2005, must be
transitioned off of UNE-P. Of course, ILECs and CLECs are free to negotiate the
continued provisioning of UNE-P-like service.

As noted above, the TRRO creates the transition period by stating: “Finally, we
adopt a transition plan that requires competitive LECs to submit orders to convert their
UNE-P customers to alternative arrangements within twelve months of the effective date
of this order.”'® The effective date of the TRRO is March 11, 2005. The FCC then goes
on to state: “This transition period shall apply only to the embedded customer base, and
does not permit competitive LECs to add new customers using unbundled access to local
circuit switching.”'* We interpret the TRRO to say that the establishment of a one-year
transition period is solely for the purpose of allowing an orderly movement of a CLEC's
embedded customer base off of UNE-P, and even though UNE-P can continue to exist
during this one-year transition period with respect to an embedded customer base, CLECs
are not permitted to add new UNE-P customers during the transition period. We find the

more reasonable interpretation of the language of the TRRO is the intent to not allow the
addition of new UNE-P customers after March 10, 2005.

Clearly, too, the TRRO requires ILECs and CLECs to negotiate their
interconnection agreements consistent with the findings in the TRRO:

We expect that incumbent LECs and competing carriers will
implement the Commission’s findings as directed by section 252 of the
Act. Thus, carriers must implement changes to their interconnection
agreements consistent with our conclusions in this Order. We note that
the failure of an incumbent LEC or a competitive LEC to negotiate in
good faith under section 251(c)(1) of the Act and our implementing rules
may subject that party to enforcement action. Thus, the incumbent LEC
and competitive LEC must negotiate in good faith regarding any rates,
terms, and conditions necessary to implement our rule changes. We
expect that parties to the negotiating process will not unreasonably delay-

" implementation of the conclusions adopted in this Order. We encourage

the state commissions to monitor this area closely to ensure that parties do
not engage in unnecessary delay.!

However, we cannot reasonably conclude that the specific provision of the TRRO to
eliminate UNE-P, which includes a specific date after which CLECs will not be allowed
to add new customers using UNE-P, was also meant to have no applicability unless and
until such time as carriers had completed the change of law processes in their
interconnection agreements. To reach the conclusion proposed by the Joint CLECs
would confound the FCC'’s clear direction provided in the TRRO, with no obvious way to

B TRRO,§ 199.
¥,

5 1d. at §233.
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return to the transition timetable established in the TRRO. Had the FCC remained silent
on the timing and pricing for the transition of the CLEC embedded customer base, it is
more plausible that the parties would need to negotiate, and this Commission possibly
arbitrate, the continued availability of UNE-P for new customers. Instead, the FCC is
clear that, barring mutual agreement by the parties, UNE-P will no longer be available to
new customers after March 10, 2005. This clear FCC.directive leaves little room for the
interpretation advocated by the Joint CLECs. For these reasons, we find our conclusion
herein to be consistent with our finding in the January 21, 2005 Entry in this Cause that
we will look to the parties’ interconnection agreements in reviewing change of law
issues. The elaboration that this Entry provides is that we cannot ignore the requirements
of the changed law itself. The TRRO sets forth a default arrangement for the elimination
of UNE-P. Unless and until the parties mutually agree to adopt an alternative
arrangement instead of the default provisions of the TRRO, we must look to the FCC’s
directives in the TRRO for the elimination of UNE-P for new customers.

In their Motion, Joint CLECs raised some practical concerns about the effects of
their inability to obtain UNE-P after March 10, 2005. Therefore, we find it appropriate to
use this Entry to provide guidance on some of the disagreements that may arise as a result
of this Entry’s ruling. Joint CLECs express the concern in their Motion that «. . . if a
CLEC customer requests remote call forwarding to his or her vacation home on March 1,
2005, and then asks the CLEC on March 12, 2005 to remove the remote call forwarding
so that calls revert to their usual location, the CLEC will be unable to remove the call
forwarding feature from the customer's account because of SBC's rejection of the CLEC's
change request.”'® We disagree. We think the TRRO is clear in its intent that a CLEC’s
embedded base (its UNE-P customers, and those customers for which UNE-P has been
requested, as of March 10, 2005) not be disrupted. We would expect an embedded base

customer to be able to acquire or remove any feature associated with circuit switching
during the transition period.

Joint CLECs have also expressed concern that the agreement being offered by
SBC Indiana for continued service after March 10, 2005, would require the immediate
imposition of rates higher than the transition pricing established in the TRRO."
‘We do not find this to be an unreasonable position for SBC Indiana to take. Clearly, the
intent of the one-year transition period, and its associated pricing, is to allow for a
planned, orderly, and non-disruptive migration of existing UNE-P customers off of UNE-
P to an altemative arrangement at an established price for the transition period. Our
interpretation is that the transition period is not designed to be a period in which CLECs
that negotiate an agreement to continue their service with SBC Indiana are then entitled

¥ Motion, p.9.

Y47CFR.§ 51.319(d)(2)(iii) provides the following pricing requirements for UNE-P during the transition
period: “The price for unbundled local circuit switching in combination with unbundied DSO0 capacity loops
and shared transport obtained pursuant to this paragraph shall be the higher of: (A) the rate at which the
requesting carrier obtained that combination of network elements on June'15, 2004 plus one dollar, or B)
the rate the state public utility commission establishes, if any, between June 16, 2004, and the effective date
of the Triennial Review Remand Order, for that combination of network elements, plus one dollar.
Requesting carriers may not obtain new local switching as an unbundled network element.”



to continue with the same transition pricing. Once a CLEC agrees to continue its existing

service arrangement, the issue of transitioning and the associated reasons for transition
pricing cease.

It is our finding, therefore, that SBC Indiana, pursuant to the clear FCC directives

in the TRRO, is not required to accept UNE-P orders for new customers after March 10,

2005. As to the Motion’s request that we order SBC Indiana to comply with the change

“of law provisions of the interconnection agreements in implementing the TRRO, we do

not make such an order, but nonetheless express our expectation that both SBC Indiana

and all affected CLECs will make changes to their interconnection agreements consistent
with the requirements of the TRRO. Accordingly, the Motion is denied.

" IT IS SO ORDERED.

Neteon A e

dith G. Ripley, Commissioner (/

William G. Divine, Administrative Law J udge
I-9-o05

Date



MISSISSIPPI
PUBLIC SERVICE COMMISSION
JACKSON, MISSISSIPP!

March 09, 2005
2005-AD-139
MISSISSIPPI PUBLIC SERVICE COMMISSION

IN RE:

ORDER ESTABLISHING GENERIC DOCKET TO CONSIDER
CHANGE-OF-LAW TO EXISTING INTERCONNECTION
AGREEMENTS.

NOTICE

Notice is hereby given that on the 9th day of March, 2005, the Mississippi Public
Service, on its own motion, established the above referenced matter.

Any person desiring to participate in or receive further notice of these
proceedings is required under Rule 6J of the Commission's Public Utility Rules of
Practice and Procedure to file a written petition to intervene on or before twenty
(20) days from the date of this notice.

This cause is returnable to the next regular meeting of the Commission to be -
held at 10:00 A.M.,Tuesday, April 5, 2005, at the Mississippi Public Service
Commission, 1st Floor, Woolfolk State Office Building, Jackson, Mississippt.
This cause may be subject to being set for disposition on a hearing date not less
than twenty (20) days from the date of publication of this Notice. If protest,
answer or other appropriate pleading is on file in response to this matter, the
Commussion will consider same on said hearing date.

WITNESS MY HAND AND THE OFFICIAL SEAL of the Mississippi Public
Service Commission, on this, the 9th day of March, 2005.

-

. Ray
Executive Secr




BEFORE THE PUBLIC SERVICE COMMISSION
OF
THE STATE OF MISSISSIPPI

IN RE: DOCKET NO. 2005-AD-139
Order Establishing Generic Docket to
Consider Change-of-Law To Existing
Interconnection Agreements

S N S St

ORDER ESTABLISHING GENERIC DOCKET

COMES NOW, the Mississippt Public Service Commussion (“Commussion™), sua sponte, and
directs the Executive Secretary to 1ssue a notice to BellSouth Telecommunications, Inc. (BellSouth) and
to all Competitive Local Exchange fCamers (CLECs) certificated by the Commussion that the
Commission hereby institutes a genenic proceeding to address changes that may be required to existing
approved mterconnection agreements (ICAs) between BellSouth aqd various certificated CLECs as a
result of decisions 1ssued by the FCC and the reviewing court. These decisions include the FCC’s
Triennial Review Order (TRO) 1ssued August of 2003; the United States Court of Appeals for the District
of Columbia Circuit Decision (USTA II) 1ssued March 2, 2004; the FCC's Order Establishing Interim
Rules (Interim Rules) 1ssued August 20, 2004, and the FCC’s Triennial Review Remand Order (TRRO)
recently 1ssued on February 4, 2005.

The Commussion takes note of the fact that on October 29, 2004, 1n Docket No 2004-AD-0724,
BellSouth filed a Petition to Establish Generic Docket. In that filing BellSouth requests the Commussion
to “institute a generic proceeding to consider what changes recent decisions from the FCC and DC Circuit
require 1 existing approved interconnection agreements ” The Commussion did not establish the generic
docket at that time because the TRRO had not been 1ssued

On March 1, 2005, a Joint Petition for Emergency Relief (Jont Petition) was filed by certan
CLECs in Docket No. 2005-AD-138 seeking emergency declaratory relief The Joint Petition 1s
incorporated heremn by reference The Joint Petition was prompted by BellSouth’s February 11, 2005, and

February 25, 2005, Carmner Notification letters, stating, inter alia, that certamn provisions of the FCC's



TRRO regarding new orders for certain elements are “self-effectuating” as of March 11, 2005, and that
CLECs would not be able to order “new adds” for the “self-effectuating” elements. The letters indicated
that BellSouth plans to umlaterally refuse to provide certain elements and to change certam pricing as of
March 11, 2005, the effective date of the TRRO.! It appears from the letters and the Joint Petition that
BellSouth’s position 1s that the TRRO supersedes certain provisions of existing ICAs, and 1n particular,
the “change-of-law” provisions n each ICA.

A standard “change-of-law” provision’ 1s mcluded i each ICA that the Commussion has
approved. This provision states, that in the event of a “change-of-law” — which the TRRO obwviously 1s —
the parties will negotiate revisions to the ICAs. If the parties cannot agree, the 1ssues will then be
presented to this Commission for a resolution. The applicable standard contractual language 1s as
follows:

In the event that any effective legislative, regulatory, judicial or other legal
action matenally affects any materal terms of this Agreement, or the ability of
<<customer_short_name>> or BellSouth to perform any material terms of this
Agreement, <<customer_short_name>> or BellSouth may, on thirty (30) days’
written notice, require that such terms be renegotiated, and the Parties shall
renegotiate 1 good faith such mutually acceptable new terms as may be
required. In the event that such new terms are not renegotiated within forty-
five (45) days after such notice, and either Party elects to pursue resolution of
such amendment, such Party shall pursue the Dispute Resolution procedure set
forth 1n this Agreement

...1f any dispute arises as to the interpretation of any provision of this
Agreement or as to the proper implementation of this Agreement, the aggnieved
party shall pettion the Commussion for a resolution of the
dispute...Furthermore, the Parties agree to carry on their respective obligations
under this Agreement, while any dispute resolution 1s pending

The preceding discusston requires the Commussion to establish an orderly proceeding where any

needed revisions to the ICAs can be accomphshed. The Comnussion has determined that the most

efficient means to address the 1ssues raised 1s to consider the “change-of-law” 1ssues in this docket,

' It should be noted that on March 7, 2005, BellSouth circulated another Camer Notfication letter advising that
“BellSouth will continue to accept CLEC orders for these ‘new adds’ until the earhier of (1) an order from an
appropnate body, either a commussion or a court, allowing BellSouth to reject these orders, or (2) April 17, 2005.”

2 The Commussion finds that said Agreements contain identical or substantially similar contractual terms, with some
vaniance of time periods to negohate



mstead of opening approximately 300 separate arbitration dockets, should the parties involved be unable
to negotiate an agreement. The Commussion finds that conducting individual “change-of-law”
proceedings for each ICA would be impractical, unduly burdensome, duphcative, and wasteful of this
Commussion’s limuted resources and the resources of the signatories to each ICA.

The Commusston finds that Mississippt consumers currently benefiting from the services CLECs
offer could be negatively impacted by BellSouth’s proposed course of action (“self-effectuating
position™). The Commussion finds that the public interest requires 1t to establish this docket and create an
orderly process to amend existing ICAs. It should be noted, that establishing this docket does not relieve
the parties of thewr obligation to seek resolution through the “change-of-law” or § 252 provisions
requinng negotiation. Both the “change-of-law” and § 252 provisions direct that this Commussion be the
final arbiter in the event that negotiations fail. The Comnussion, mn this mstance, will accomplish this
through the medium of this generic docket.

The Commlss;on finds that BellSouth should be directed to continue accepting and provisioning
CLECs orders, as provided for in the ICAs. Additionally, BellSouth should be directed to mamtal'n the
same pricing that 1s established 1 the ICAs.

The Commussion takes official notice that BellSouth, mn 1ts filings with other state commussions
on this 1ssue, has contended 1t will suffer financial harm if 1t cannot implement what 1t refers to as the
“self-effectuating” provisions of the TRRO Before the other commissions, BellSouth has sought a “true-
up .mechamsm” to protect 1tself from financial harm anising from potential lost revenues. Balancing the
public mterest, with the interests of BellSouth and the CLECs, the Commission will, at a later time, 1f
necessary, direct that there be a true-up proceeding that will determine how rates and charges will be
adjusted retroactively to March 11, 2005.

IT IS THEREFORE, ORDERED, that BellSouth, 1n accordance with the terms of this Order,
honor all vahd existing ICAs approved by this Commission until the “change-of-law” 1ssues raised heremn

have been addressed by this Commussion or through negotiation.



IT IS FURTHER ORDERED, that the Executive Secretary of this Commussion shall immediately
1ssue notice to BellSouth and all CLECs of this proceeding and that all certificated CLECs who desire to
participate 1n this proceeding shall file a Notice of Intervention no later than twenty (20) days from the
receipt of notice.

. IT IS FURTHER ORDERED, that a Scheduling Order will be forthcomng.

IT IS FURTHER ORDERED, that BellSouth file a comprehensive “Issues Matrix” designating
the 1ssues to be addressed mn this docket no later than twenty (20) days from the date of 1ssuance The
“Issues Matrix” shall be annotated with specific legal authority (TRO, USTA II, Interim Rules and/or
TRRO) supporting BellSouth’s position. CLECs who intervene n this proceeding, shall respond to
BellSouth’s “Issues Matrix” and may also provide a proposed “Issues Matnx” no later than twenty (20)

days from the filing of BellSouth’s “Issues Matrix”.

IT IS FURTHER ORDERED, that this Order 1s effective upon 1ssuance.

SO ORDERED, this the éz day of March, 2005.

MISSISSIPPI PUBLIC SERVICE COMMISSION

3

Bo Robinson, Chanma% /
2L L
Wn (f?ﬂn Vice-Chairman
- .ﬂ_—‘
k -

Michael Callahan, Commussioner

R VP
xecufwe Secretary

-







STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

* % k % %

In the matter, on the Commission’s own motion, to
consider Ameritech Michigan’s compliance with
the competitive checklist in Section 271 of the

Case No. U-12320
federal Telecommunications Act of 1996,

In the matter, on the Commission’s own motion, to
commence a collaborative proceeding to monitor and
facilitate implementation of Accessible Letters issued

by SBC Michigan and Verizon.

)
)
)
)
)
)
)
)
) Case No. U-14447
)

)

At the February 28, 2005 meeting of the Michigan Public Service Commission in Lansing,
Michigan.

PRESENT: Hon. J. Peter Lark, Chair
Hon. Robert B. Nelson, Commissioner
Hon. Laura Chappelle, Commissioner

ORDER COMMENCING A COLLABORATIVE PROCEEDING
et A LA BORATIVE PROCEEDING

On February 16, 2005, MCImetro Access Transmission Services LLC (MClmetro), which is a

competitive local exchange carrier (CLEC) pursuant to the federal Telecommunications Act of

1996, 47 USC 251 et seq. (FTA), filed objections to certain proposals. and pronouncements made

in five “Accessible Letters” dated February 10 and 11, 2005 by SBC Michigan (SBC), which is an
incumbent local exchange carrier (ILEC) under the FTA. Other CLECs quickly followed suit.

On February 18, 2005, LDMI Telecommunications, Inc. (LDMI), also filed objections to the

five Accessible Letters.

Exhibit 5



On February 23, 2005, Talk America Inc., filed objections to one of the five Accessible

Letters. ‘

On February 23, 2005, TelNet Worldwide, Inc., Quick Communications, Inc, d/b:/a Quick
Connect USA, Superior Technologies, Inc. d/b/a/ Superior Spectrum, Inc. » CMC Telecom, Inc.,
Grid4 Commumcatlons Inc., and Zenk Group Ltd. d/b/a Planet Access filed comments in support
of the ob_]ectlons raised by MCImetro and LDML.

On February 23, 2005, XO Communications, Inc. (XO), filed objections to one of the five
Accessible Letters.

On February 23, 2005, SBC filed its response to the objections filed by MCImetro? and LDMI.

Accessible Letter No. CLECAM05-037 (AL~37), which is dated February 10, 2065, states that
SBC will be withdrawing its wholesale unbundled network element (UNE) tariffs “beginning as
early as March 10, 2005.” AL-37,p.1. Accessible Letter No. CLECALL05-017 (AL-17) and
Accessible Letter No. CLECALL05-018 (AL-1 8), which are each dated February 11, 2005 state
that SBC will not accept new, migration, or move local service requests (LSRs) for mass market
unbundled local switching (ULS) and unbundled network element-platform (UNE-P) on or after
March 11, 2005, notwithstanding the terms of any interconnection agreements or applicable tariffs.
In AL-1 8, SBC additionally states that effective March 11, 2005, it will begin chaxging;CLECs a
$1 surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALLOS -019 (AL-19)
and Accessible Letter No. CLECALL05-020 (AL-20), which are each dated February- 1‘1, 2005;-- -
state that as of March 11, 2005 SBC will no longer accept new, migration, or move LSRs for

certain DS1 and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport,

and dark fiber loops. Also, in AL-~20, SBC states that beginning March 11, 2005, it will be

Page 2
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charging increased rates for the embedded base of DS1 and DS3 high capacity loops, DS1 ang
DS3 dedicated transport, dark fiber transport, and dark fiber loops.1

The CLECs maintain that SBC has no unilateral right to change its wholesale tanffs
According to them, the Commission established a procedure in Case No. U-12320 wh:ereby SBC
must provide the CLECs with a 30-day notice of its intent to change any of its tariff provisions,
The CLEC:s also point out that the Commission allowed a CLEC to object to SBC’s proposed
gctions within two weeks of SBC’s notice, In short, the CLECs insist that SBC may not uni-
laterally revise the rates, terms, and conditions under which SBC provisions wholesale telephone
services. The CLECs seek a Commission order (1) establishing a proceeding to address the
changes proposed by SBC, (2) prohibiting SBC from withdrawing its wholesale tariff until com-
pletion of this proceeding, (3) compelling SBC to honor its tariffs and interconnection agreements
as they presently exist, (4) barring SBC from enforcing or implementing the Accessibil:ity Letters

until issuance of a final order in this proceeding, (5) directing SBC to continue to accept and

high capacity loops, DSI and DS3 dedicated transport, dark fiber transport, and dark fiber loops

until further order of the Commission, and directing SBC not to increase the rates it charges for

and dark fiber loops until further order of the Commission.

lAlthough 1ot contained in the record of the Case No, U-12320 docket, which is limited to
consideration of issues related to Ameritech Michigan’s compliance with the competitive checklist
in Section 271 of the FTA, the Commission is also aware that Verizon has issued at least two
similar Accessible Letters. The arguments raised by the CLECs with regard to SBC’s proposed
actions apply with equal force to the actions proposed by Verizon. ,

Page 3
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s .. Anvestment and hinder the development of genuine, facilities-basednompetii;ion,

SBC responds by arguing that the modifications set forth in it Accessibility Letters are fully
consistent with the Federal Communications Commission’s (FCC) recent February 4,: 2005 order
regarding unbundling obligations of ILECs? and must therefore be honored by the CI:,ECs and the
Commission. 'According to SBC, the CLECs’ objections are directly contrary to the ;ecent rulings
of the FCC. SBC states that the FCC has established a nationwide bar on unbundling as follows:

1. An ILEC is not required to provide access to local circuit switching on an -
unbundled basis to requesting telecommunications carriers for the purpose of

serving end-user customers using DSO capacity loops. 47 C.F.R. §
51.319(d)(2)@i).

2. Requesting carriers may not obtain new local switching as an UNE. J4.
§ 51.319(d)(2)(iii).

3. ILECs have no obligation to provide CLECs with unbundl

ed access to mass
market local circuit switching. TRO Remand Order q5s. '

4. The FCC’s transition plan does not

permit CLECs to add new switching [JNES..
d. '

5. The FCC did not impose a Section 251 unbundl,

ing requirement for mass market
local circuit switching nationwide. 74, 1199.

l

6. The FCC found that the disincentives to investment posed by the availability of
unbundled switching, in combination with unbundled loops and shared
transport, justify a nationwide bar on such unbundling. 1d. §204.

7. The FCC found that continued availability of unbundled mass market switching
would impose significant costs in the form of decreased investment incentives,
and therefore determined not to unbundle that network element. Id. §210.

8. The FCC found that unbundling would seriously undermine infrastructure

1d. 9218,

3

According to SBC, the FCC’s unbundling bar applies with equal force to network elements

such as shared transport, which can only be provided in conjunction with switching. SBC also

ZIn the Matter of Unbundled Access to Network Elements, WC Docket No, 04-313 and

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC
Docket No. 01-338. (TRO Remand Order). |
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asserts that the

databases used

FCC reached a similar result with regard to signaling (] 544) and for certain

in routing calls (] 551). Therefore, SBC maintains that, given the FCC’s bar on

unbundled switching, it cannot be forced to provide unbundled access to any switch-related UNEs,

SBC next argues that the Commission should reject the CLECs’ efforts to link their objections

to Case No. U-

12320 and Section 271 of the FTA. According to SBC, the Commission has no

decision making authority under Section 271. Further, SBC maintains that Section 271 focuses on

“just, reasonable, and non-discriminatory” pricing rather than on total element long run incre-

mental cost (TELRIC) pricing, which it claims will be perpetuated by adoption of the CLECs’

objections. Further, SBC insists that Section 271 provides no support for continuing its required

i)rovision of UNE combinations, Finally, SBC argues that the Commission and the CLECs are

powerless to ignore the FCC’s holdings or otherwise delay SBC’s implementation of the FCC’s

pricing determinations.

The Commission finds that the objections filed by the CLECs have merit. In Paragraph

No. 233 of the FCC’s Febi'uary 4 order, the FCC stated:

We expect that incumbent LECs and competing carriers will implement the
Commission’s findings as directed by section 252 of the Act. Thus, carriers must
implement changes to their interconnection agreements consistent with our
conclusions in this Order. We note that the failure of an incumbent LEC or a
competitive LEC to negotiate in good faith under section 25 1(c)(1) of the Act and
our implementing rules may subject that party to enforcement action. Thus, the
incumbent LEC and competitive LEC must negotiate in good faith regarding any
rates, terms, and conditions necessary to implement our rule changes. We expect

we= miem ww- i ... that parties to the negotiating process will not unreasonably delay implementation.

of the conclusions adopted in this Order. We encourage the state commissions to
monitor this area closely to ensure that parties do not engage in unnecessary delay.
Paragraph No. 233 (Emphasis added). '

The emphasized portion of Paragraph No. 233 indicates that the FCC did not contemplate that

ILECs may unilaterally dictate to CLECs the changes to their interconnection agreemetits

necessary to implement the FCC’s findings in the February 4 order. It also clearly indicates that
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1

;this Commission has an important role in the process by which ILECs and CLECs resolve their
differences through good faith negotiations. Indeed, the Commission was speciﬁcallir encouraged
by the FCC to monitor implementation of the Accessible Letters issued by SBC and Verizon to
ensure that parties do not engage in unnecessary delay. In addition, Paragraph No. 234 of the
FCC’s order indicates that SBC must immediately process a request for access to a dodicated ’
transport or high capacity loop UNE and it can challenge the provision of such UNEs “through the
dispute resolution procedures provided for in its interconnection agreements.”
| Given the urgency of the circumstances, the Commission finds that it should immediately
commence a collaborative process for implementation of Accessible Letters issued by SBC
Mlcmgan and Verizon. In so doing, the Commission observes that the change of law provisions
contained in the parties’ interconnection agreements must be followed.

To avoid confusion, the Commission finds that a new proceeding that is devoted specifically

to its monitoring and facilitating of the implementation of the Accessible Letters issued by SBC
and Verizon should bo commenced. Docket items 6, 7, 8,9,10, 11, 12, and 13 that cufrently
appear in Case No. U-12320 should be placed into the docket file for Case No. U-14447 All
additional pleadings related to implementation of Accessible Letters issued by SBC and Verizon

should also be placed solely in the docket for Case No. U-14447.

The Commission intends that the collaborative proceeding should be limited in scope and

. duration. . The Commission has selected the Directorof its Telecommunications Division,-Orjiakor -

Isiogu, to oversee all collaborative efforts. The Commission also directs that the collaborative
process be conducted in a manner that will bring it to a successful end in no more than 45 days.
During the time that the collaborative process is ongoing, the Commission directs that SBC

and Verizon may bill the CLECs at the rate effective March 11, 2005, however, the ILECs may
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not take any collection actions against the CLECs for the portion of the bil] caused by the increase
on March 11, 2005. To ensure that there will be no undue benefit to the CLECs or harm to the
ILECs due to the delay associated with the collaborative process, the Commission will also direct
that there will be a true-up proceeding at the end of the collaborative process that will determine
how rates and charges will be adjusted retroactively to March 11,20053 |

The Commission has selected Case No. U-14447 for participation in its Electrom‘é Filings
Program. The Commission recognizes that all filers may not have the computer equipment or
access to the Internet necessary to submit documents electronically. Therefore, filers i:nay submit
documents in the traditional paper format and mail them to the: Executive Secretary, Michigan
Public Service Commission, 6545 Mercantile Way, P.O. Box 30221 » Lansing, Mlchlgan 48909.
Otherwise, all documents filed in this case must be submitted in both paper and electronic
versions. An original and four paper copies and an electronic copy in the portable document
format (PDF) should be filed with the Commission. Requirements and instructions for ﬁhng
electronic documents can be found in the Electronic Filings Users Manual at:
http://eﬁlc.mpsc.cis.state.mi.us/eﬁle/usersmanual.pdf. The application for account and letter of
assurance are located at http ://eﬁle.mpsc.cis.state.mi.us/eﬁle/help. You may contact the

Commission Staff at (517) 241-6170 or by e-mail at mpscefilecases@michigan. gov with questions

and to obtain access privileges prior to filing.

The Commxssmﬁ FINDS that

a. Jurisdiction is pursuant to 1991 PA. 179, as amended, MCL 484.2101 et seq.; the

Communications Act of 1934, as amended by the Telecommunications Act of 1996, 47 USC 151

3&, Paragraph 228 and footnote 630 of the FCC’s February 4, 2005 order.
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice
and Procedure, as amended, 1999 AC, R 460.17101 et seq. °

b. A collaborative process should be commenced in Case No. U-14447 for monitoring and
facilitating the implementation of the Accessible Letters issued by SBC and Verizon.

c. Pending completion of the collaborative process, SBC and Verizon may bill the CLECs a
the rate effective March 1 1, 2005, however, SBC and Verizon may not take any collection actions
against the CLECs for the portion of the bill caused by the increase on March 11, 2005.

d. Following completion of the collaborative process, a true-up proceeding should bé

conducted to adjust rates and charges retroactively to March 11, 2005.

THEREFORE, IT IS ORDERED that:

A. A collaborative process is commenced in Case No. U-14447 for monitoring and
facilitating the implementation of the Accessible Letters issued by SBC Michigan and Verizon.

B. Pending completion of the collaborative process and further order of the Comniussion,
SBC Michigan and Verizon shall refraining from collecting any billed rate arising from imple-

mentation of any of the changes described in their Accessible Letters.

}
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The Commission reserves jurisdiction and may issue further orders as necessary. .

|
MICHIGAN PUBLIC SERVICE COMMISSION

Is/ 1. Peter Lark ‘
Chair

(SEAL)

s/ Robert B. Nelson
Commissioner

/s/ Laura Chappelle
Commissioner

By its action of February 28, 2005,

[s/ Mary Jo Kunkle
Its Executive Secretary

e e e it e —— w el o —_———— . -—
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The Commission reserves jurisdiction and may issue further orders as necessary.

By its action of February 28, 2005.

Its Executive Secretary
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Chair _, :
Commissioner' f

Commissioner
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August 13, 2004

Scott Kunze
-BeliSouth Account Manager
. Interconnection Sales

Via email

Dear Scott:

Uhave reviewed your letter of July 21, 2004; your Tesponse is unacceptable, Contrary to
your assertions, the conversion of the special accesy circuits of XO affiliates' to

anbundled netWorkclemcnt(UNE)ptidngahouldbeprimrnya billing change only,
with 00 physical change to the circuits,.

. orders, Amazingly, your propossl ¢hat, for an additional project management
&c,BqﬂSou&could‘*coordm o:dausodmﬂhe“D"(diseonnec(]mderisnot

physically worked" clearly indicates that the physical disconnection and re-installation of

the uired.

* The FOC has made cloar that the special acoess to UNE conversion is largely a billing
fanction for which conversion fecs are inappropriate, and that such billing changes

BelltSouth attributed its dolay in complying with the TRO's

¢ Toquirements to the absence
* of a TRO ambodment, BellSouth is wrong?. The TRO was clear: the TRO's rules

¥ 490" eers 0 all XO state affitiates dotng business with BeliSouth, including the newly soquired
Alleglace entiGes,

2

Mmqmwmmmmqmuwmmm.mxomummmm
ﬂath‘rm_compliw;quluﬁwoonmq. lfBellSonmuuty“sthmdylolWMpuﬁea‘
Interconnection

complying with the TRO's conversion requirements,
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—~

k

conversion requirements,

With regard to the Global Crossing conversion project, X0 understands that BellSuth's
. rice for project management of the physical conversion of Global Crossing special
. MckmwXOMmsmuksus.OOpum XO reserves the

I, in order w complete this project, XO is foroed to process “D" and “N" orders to
'cﬂbcﬁutedﬂsbillingoonvemionortapayBellSwﬂ;addiﬁona.lfees

compliant with stste and federal law as well the parties” interconnection agreements, ¢
and will seek all appropriate relief, including retroactive billing adjustments and punitive
damages for anticompetitive conduct. To that end, please accept this letter as official
tiotice of dispute under the terms of the notice section of the parties' interconnection
agreements.

4 - .
&'Rm&ﬂmofbispuu. xommmmnmmmimm&m 10, GA and

FL, section 12; Alleglance QA seotion 1, FL secGon 16,

3 8¢ e “Notices™, XO TN ICA

A General Ternt and Oonditions s Rt A, seotion 19, GA and FL, seotion
" "22; Allegiince GA seotion 19, FL ICA adoption papers ssotion 1.



Pleaso advise immodiately whether BollSouth will provide these billing conversions, and

&t what rate, Also.pleaseindicateWhetherBeﬂSou&Wouldoonslderhonodngm

Dana Shaffer
Vice President, Regulatory Counse

Ce: Hendrix, BellSoutly, via email )
B’e;lySouth CLEC Account Team/Loc¢al Contract Manager, via certified mai]
BellSouth ICS Attormey/General Attoruey — COU, via certified mail
Dorothy Farmer, BeliSouth, via email
QGogi Leeger, X0, via email
Alaine Miller, XO, via email
Doug Kinkoph, XO, via email



| hereby certify that on March 10, 2005, a copy of the foregoing document

CERTIFICATE OF SERVICE

was served on the following, via the method indicated:

Hand
Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand

Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic
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Henry Walker, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062
hwalker@boultcummings.com

James Murphy, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062
jmurphy@boultcummings.com

Ed Phillips, Esq

United Telephone - Southeast
14111 Capitol Blvd.

Wake Forest, NC 27587
Edward.philips@mail.sprint.us

H. LaDon Baltimore, Esquire
Farrar & Bates

211 Seventh Ave. N, # 320
Nashville, TN 37219-1823

don.baltimore@farrar-bates.com

John J. Heitmann

Kelley Drye & Warren
1900 19" St., NW, #500
Washington, DC 20036
theitmann@kelleydrye.com

Charles B. Welch, Esquire
Farris, Mathews, et al.

618 Church St., #300
Nashville, TN 37219
cwelch@farrismathews.com

Dana Shaffer, Esquire
XO Communications, Inc.
105 Malloy Street, #100
Nashville, TN 37201
dshaffer@xo.com
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